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Town of Brookline

Massachusetts

Town Hall, 1% Floor
333 Washington Street
Brookline, MA 02445-6899
(617) 730-2010 Fax (617) 730-2043

Patrick J. Ward, Clerk

TOWN OF BROOKLINE
BOARD OF APPEALS
CASE NO. 2014-0015
M.H. Danesh, LLC

Petitioner, M.H. Danesh, LLC, applied to the Building Commissioner for permission to modify
Zoning Board of Appeals Decision #2003-0050.

The Board administratively determined that the properties affected were those shown on a

schedule certified by the Board of Assessors of the Town of Brookline and fixed May 22, 2014 at 7:15

p.m., in the Selectmen's Hearing Room as the date, time and place of a hearing for the appeal. Notice of

the hearing was mailed to the Petitioner, to their attorney (if any) of record, to the owners of the

properties deemed by the Board to be affected as they appeared on the most recent local tax list, to the

Planning Board and to all others required by law. Notice of the hearing was published on May 8, 2014

and May 15, 2014 in the Brookline Tab, a newspaper published in Brookline. A copy of said notice is

as follows:

NOTICE OF HEARING

Pursuant to M.G.L., C. 40B, §§20 through 23 and 760CMR 56, the Board of Appeals will conduet a public hearing to

discuss the following case:

Applicant: M. H. DANESH, LLC
Owner: M. H. DANESH, LLC

Location of Premises: 45 MARION STREET
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Date of Hearing: MAY 22, 2014
Time of Hearing: 7:15 PM :
Place of Hearing: SELECTMEN’S SIXTH FLOOR HEARING ROOM

A public hearing will be held to review a MODIFICATION TO ZONING BOARD OF APPEALS DECISION #030050,
GRANTED UNDER A COMPREHENSIVE PERMIT APPLICATION, PURSUANT TO M.G.L., CHAPTER 408,
§§20 -23, TO REDUCE THE SIZE OF THE PROPERTY FROM A 12-STORY BUILDING TO A 6-STORY
BUILDING AND TO REDUCE THE NUMBER OF UNITS TO BE CONSTRUCTED FROM 68 TO 65
RESIDENTIAL UNITS at 45 MARION STREET. Said Premises is located in an M-2.0 (Apartment House) residence
district.

Hearings once opened, may be continued by the Chair to a date and time certain. No further notice will be mailed to abutters
or advertised in the TAB. Questions regarding whether a hearing has been continued, or the date and time of any hearing
may be directed to the Office of the Town Clerk at 617-730-2007 or check the meeting calendar at:www.brooklinema.gov.

The Town of Brookline does not discriminate on the basis of disability in admission o, access to, or operations of its
programs, services or activities. Individuals who need auxiliary aids for effective communication in programs and services of
the Town of Brookline are invited to make their needs known to Robert Sneirson, Town of Brookline, 11 Pierce Street,
Brookline, MA 02445. Telephone: (617) 730-2328; TDD (617)-730-2327; or email at rsneirson@brooklinema.gov.

Jesse Geller
Jonathan Book
Christopher Hussey

At the time and place specified in the notice, this Board held a public hearing. Present at the
hearing was Zoning Board of Appeals Chairman Mark G. Zuroff, and Board Members Avi Liss and
Johanna Schneider. The case was presented by the attorney for the Petitioner, Robert L. Allen, Jr., Law
Office of Robert L. Allen, Jr. LLP, 300 Washington Street, Second Floor, Brookline, Massachusetts
02445. Also in attendance was Mordecai, David, and Daniel as representatives of M.H. Danesh, LLC;

-Bob Engler, the Petitioner’s Chapter 40B consultant; and Peter Bartash, the Petitioner’s architect.
- Zoning Board of Appeals Chaixmaﬁ Mark Zuroff called the hearing to order at 7:15 p.m.
Attorney Allen stated that the Petitioner proposes to modify ZBA Decisioﬁ #2003-0050 to reduoe the
“size of the proposal from a 12-stor§ building to a 6-story building and to reduce the number of rental
units from 68 to 65.

Attorney Allen presenited to the Board a background of the Petitioner and the property, stating

the following: Paragon Residential Properties, LLC (Paragon) applied to the Zoning Board of Appeals

in 2003 for a Comprehensive Permit for a 12-story condo development with 83 units and 94 parking
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spaces. Attorney Allen stated that in 2004, Paragon revised the application and applied for a
Comprehensive Permit for a 12-story condo development with 68 units and 80 parking spaces on a
15,036 square foot lot in an M-2.0 District. Attomey Allen stated that the Comprehensive Permit was
granted pursuant to several conditions imposed by the Zoning Board of Appeals on July 6, 2004.

Attorney Allen stated that Paragon immediately appealed Zoning Board of Appeals Decision
#2003-0050 to the Housing Appeals Court (HAC) claiming that the ZBA conditions would result in an
uneconomic project. Attorney Allen stated that the HAC overtumed the conditions in 2007 and
approved plans for a 12-story building. Attorney Allen stated that the Superior Court affirmed the HAC
decision in 2010. Attomey Allen stated that in 2013, M.H. Danesh, LLC purchased 45 Marion Street
and proposed an affordable housing proj e(.:t under M.G.L. ¢. 40B for a 6—st0ry, 65 unit residenﬁal‘ rental
development with 21 parking épaces. Attorney Allen stated that the Massachusetts Housing found the
Petitioner eligible to apply for a comprehensive permit. Attorney Allen stated that this proposal
significantly reduced the height, FAR, and number of bedrooms previously approved by the Housing
Appeals Court.

Bob Engler, 165 Chestnut Hill Avenue, Brighton, MA 02135, then discussed the mechanics and
timeline for the proposal. Zoning Board of Appeals Chairman Zuroff inquired about the percentage of
apartments reserved for affordable housing. Mr. Engler stated that approximately 25% of the units are
reserved for affordable housing. Assistant Director for Regulatory Planning for the Town of Brookline
Polly Selkoe noted that the Petitioner is required to maintain the affordable housing units in perpetuity,
subject to the Affordable Housing plan in Condition #3.

Zoning Board of Appeals Member Schneider asked about the maximum number of units
permitted by Housing Appeals Court Decision 2007 MA. HAC, 04-16. Mr. Bngler stated that the

Petitioner selected 65 units despite the previous approval of 88 units. .
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Zoning Board of Appeals Member Liss queried about the selection process for affordable
housing, Mr. Engler stated that the Town of Brookline selects the criteria for priority housing.

Peter Bartash, 360 Merrimack St, Lawrence, MA 01843, then discussed the updated elevations
and site plans for the proposal. Zoning Board of Appeals Member Schneider asked about the amount of
space betweén the rear of the property and the adjacent property at 47 Marion Street. Mr. Bartash stated

-that the space between the subject properties is 4 feet and 6 inches‘. Attorney Allen stated that the new
proposal consists of a compromise with abutters Where the original proposal did not include space
between the subject properties. Mr. Bartash stated that the safety of the location is a priority and the
Petitioner will continﬁe hosting discussions on this matter. |

Zoning Board of Appeals Chainnén Zuroff asked if there were any concerns about 4 fire
equipment access. Mr. Bartash stated that there were no concerns raised about fire equipment access.

Zoning Board of Appeals Member Schneider inquired about manner of deliveries to the property.
M. Bartash stated that there will be an oversized garage for delivery trucks and direct access to the
exterior for trash pickup.

Zoning Board of Appeals Member Schneider asked about the number of parking spaces in
proportion to the number of units proposed on the property. Attorney Allen stated that the proposal
includes parking forv both bicycles and vehicles. Attorney Allen stated that residents may park on
neighboring streets like Beacon Street and Marion Street.

Zoning Board of Appeals Member Liss asked whether the proposal includes a roof deck.
Attorney Allen stated that the proposal does not include a roof deck.

Zoning Board of Appeals Member Schneider asked why the Petitioner did not propése moré

units. Attorney Allen stated that any additional units would require an increase in height and parking.




Zoning Board of Appeals Member Liss inquired about the decrease from a 12-story to a 6-story
building. Attorney Allen stated that the Petitioner balanced abutter concerns when determining the risk
of the project before determining that a 6-story building would better fit into the neighborhood.

Attorney Allen stated that the Planning Board voted unanimously in support of theA
Comprehensive Permit. Attorney Allen stated that this proposal was well received by the Planning
Board, the Planning Board Design Team, and the Building Department. Finally, Attomesz Allen stated
that the proposal reduces what is approved by the Housing Appeals Court and the Massachusetts
Superior Court.

Zoning Board (;f Appeals Chairman Zuroff asked if there was anyoné present who wished to
speak in favor of this application. Jonathan Davis, 125 Park Street, discussed parking and the increaée
in school-age children in the neighborhood before stating support for the proposal. Uri Mariash, 125
Park Street, supported the proposal. Glen Shulsberg, 49 Marion Street, inquired about the footprint of
the proposal. Mr. Bartash stated that the proposed footprint is significant reduced because there is no
need for a handicap accessible ramp. Mr. Shulsberg stated support for the proposal and concern for the
increase in the number of units. Sher Siegel, 12 Marion Terrace, commended the proposal, but was
apprehensive about the impact with parking that may result on Marion Street. Karen Golding, 125 Park
Street, echoed support for the proposal. Chi Chi Wu, 14 Marion Terrace, stated support for the proposal.
Colette King, 8 Marion Terrace, inquired about the location of the oversized garage before stating
support. Mr. Bartash stated that the garage will be located across %he street from Marion Terrace.

Zoning Board of Appeals Chairman Zuroff asked if there was anyone present who wished. to
speak in opposition to this application. A representative of 49 Marion Street stated concern with the
amount of construction proposed. Mike Yanovich, Chief Building Inspector, stated that the Building

Department should be contacted with any construction concerns.
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Poﬂy Selkoe, Assistant Director of Regulatory Planning, delivered the recommendation éf the
Planning and Community Development Department. Ms. Selkoe stated that the Petitioner was willing to
meet with the Planning Board Design Team to input design suggestions, specifically dealing with bthe
Design Team’s ventilétion concerns. Ms. Selkoe stated that the Design Team was particularly interested
in the appearance at the ground floor level of the garage. Ms. Selkoe stated that the appearance of the
west facade needs to be resolved. Ms. Selkoe stated that the Design Team does notv support a roof deck.
Therefore the Planning and Community Development Depértment recommends approval of the proposai
and the plans, by Cube 3 Studio, dated 5/7/14, subject to the following conditions:

1. Prior to the issuance of a building permit, final elevations, indicating fagade colors, materials and
details; site plan, including grading, landscaping and fencing; garage lay-out plan, preferably
with two zip car spaces; and roof top plan, preferably with no roof deck, shall be submitted for
the review of the Planning Board Design Team.

2. Prior to the issuance of a building permit, a construction management plan, including parking
locations for construction vehicles, location of portable toilets, and a rodent control plan, shall be
submitted for review and approval by the Transportation Director, with a copy of the approved
plan submitted to the Planning Department.

3. Prior to the issuance of a building permit, an Affordable Housing and Marketing plan shall be
submitted to the Housing Advisory Board for its review and approval. The affordable housing
units shall be maintained as affordable in perpetuity, subject to the Affordable Housing plan.

4. One temporary construction and/or development sign, no greater than 20 square feet, may be
erected on site during the construction and initial sale period, with the design subject to the
review and approval of the Assistant Director for Regulatory Planning.

5. A certified as built foundation plan of the multi-family buildings, to ensure conformance to the
approved plan, shall be submitted to the Building Commissioner for review and approval before
the balance of the building permit shall issue.

6. Prior to the issuance of a building permit, the applicant shall submit to the Building
Commissioner for review and approval for conformance to the Board of Appeals decision: 1) a
final site plan stamped and signed by a registered engineer or land surveyor; 2) final building
elevations stamped and signed by a registered architect; and 3) evidence that the Board of
Appeals decision has been recorded at the Registry of Deeds.




Ms.‘ Selkoe stated that final building floor pléns should be édded under Condition Six. Zoning
Board Member Liss stated that Zip Car determines whether spaces would be added, as written in
Condition One. Mr. Engler stated that the state of Massachusetts has the authority to approve an
Affordable Housing and Marketing plan, therefore, under Condition Three, upon approval by the Zoning
Board of Appeals, the Affordable Housing and Marketing plan shall be submitted to the Housing
Advisory Board for its review and input.

Zoning Board of Appeals Chairman Zuroff then called upon Michael Yanovitch, Head of the
Building Department, to deliver the comments of the Building Department. Chief Building Inspector
Michael Yanovitch addreséed abutters’ concerns. Mr. Yanovitch stated that thére are state house
standards to ensure living conditions in units are énforced in conjunction with the Health Department.
Mr. Yanovitch stated that any concerns during construction will be mitigated by the Building
Department. Therefore, Athe Building Department had no objections to the relief sought under this
application.

In deliberatioh, Zoning Board of Appeals Member Schneider stated support for the relief
requested. Zoning Board of Appeals Member Schneider stated that the modification meets the required
showing from the previous approval of the project. Zoning Board of Appeals Member Liss echoed
support of the relief. Zoning Board of Appeals Chairman Zuroff applauded the modifications to the
original proposal and recognized the Petitioner’s efforts to consider neighborhood concerns before
stating support for the proposal.

The Board then determined, by unanimous vote that the requirements for a comprehensive
permit were met.

Accordingly, the Board voted unanimously to grant the requested relief subject to the following;y

conditions, including changes made to Conditions Three and Six, as stated earlier:
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1. Prior to the issuance of a building permit, final elevations, indicating facade colors,
materials and details; site plan, including grading, landscaping and fencing; garage lay-out

plan, preferably with two zip car spaces; and roof top plan, preferably Wlth no roof deck,
shall be submitted for the review of the Planning Board Design Team.

2. Prior to the issuance of a building permit, a construction management plan, including
parking locations for construction vehicles, location of portable toilets, and a rodent
control plan, shall be submitted for review and approval by the Transportation Director,
with a copy of the approved plan submitted to the Planning Department.

3. Prior to the issuance of a building permit, an Affordable Housing and Marketing plan shall
be submitted to the Housing Advisory Board for its review and input. The affordable

housing units shall be maintained as affordable in perpetuity, subject to the Affordable
Housing plan.

4. One temporaxy construction and/or development sign, no gfeater‘ than 20 équare feet, may
be erected on site during the construction and initial sale period, with the design subject to
the review and approval of the Assistant Director for Regulatory Planning.

5. A certified as built foundation plan of the multi-family buildings, to ensure conformance to
the approved plan, shall be submitted to the Building Commissioner for review and
approval before the balance of the building permit shall issue.

6. Prior to the issuance of a building permit, the applicant shall submit to the Building
Commissioner for review and approval for conformance to the Board of Appeals decision:
1) a final site plan stamped and signed by a registered engineer or land surveyor; 2) final
building elevations and floor plans stamped and signed by a registered architect; and 3)
ev1de13:‘ce that the Board of Appeals decision has been recorded at the Registry of Deeds.
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TOWN OF BROOKLINE
BOARD OF APPEALS
CASE NO. 2014-0015
M.H. DANESH, LLC

Petitioner, M.H. Danesh, LLC, requested a 12-month extension for the comprehensive permit
issued for the proposal at 45 Marion Street, Brookline, Massachusetts.

The Board administraﬁve]y determined that the properties affected were those shown on a
schedule certified by the Board of Assessors of the Town of Brookline and fixed June 12, 2014 at 7:00
p.m., in the Selectmen's Hearing Room as the date, time and place of a hearing for the appeal. Notice of
the hearing was mailed to the Petitioner, to their attorney (if any) of record, to the owners of the
properties deemed by the Board to be affected as they appeared on the most recent local tax list, to the
Planning Board and to all others required by law. Notice of the hearing was published on June 5, 2014

and June 12, 2014 in the Brookline Tab, a newspaper published in Brookline. A copy of said notice is

as follows:

NOTICE OF HEARING

Pursuant to M.G.L., C. 39, sections 23A & 23B, the Board of Appeals will conduct a public
hearing to discuss the following case:

Petitioner: M. H. DANESH, LLC
Owner; M. H. DANESH, LLC




Location of Premises: 45 MARION STREET

Date of Hearing: JUNE 12, 2014

Time of Hearing: 7:00 PM

Place of Hearing: SELECTMEN’S 6"" FLOOR CONFERENCE ROOM

A public hearing will be held for a time extension for ZONING BOARD OF APPEALS DECIS
#030050, GRANTED UNDER A COMPREHENSIVE PERMIT APPLICATION, PURSUA
TO M.G.L., CHAPTER 40B, §§20 -23, AS MODIFIED BY ZONING BOARD OF APPEAL
DECISION #2014-0015, TO CONSTRUCT A 6-STORY BUILDING WITH 65 RESIDENTI
UNITS at 45 MARION STREET. Said Premises is [ocated in an M-2.0 (Apartment House) res:
district.

Hearings once opened, may be continued by the Chair to a date and time certain. No further notic:
be mailed to abutters or advertised in the TAB. Questions regarding whether a hearing has been
continued, or the date and time of any hearing may be directed to the Office of the Town Clerk at ¢
730-2007 or check the meeting calendar at-www.brooklinema.gov.

The Town of Brookline does not discriminate on the basis of disability in admission to, access to, ¢
operations of its programs, services or activities. Individuals who need auxiliary aids for effective
communication in programs and services of the Town of Brookline are invited to make their needs
known to Robert Sneirson, Town of Brookline, 11 Pierce Street, Brookline, MA 02445, Telephor
(617) 730-2328; TDD (617)-730-2327; or email at ysneivson@brooklinema.gov.

Jesse Geller
Jonathan Book
Christopher Hussey

At the time and place specified in the notice, this Board held a public hearing, Present
hearing was Chairman, Mark G, Zuroff and Board Members Johanna Schneider and Avi Liss. Th
was presented by the attorney for the Petitioner, Robert L. Allen, Jr., Law Office of Robert L. All
LLP, 300 Washington Street, Second Floor, Brookline, Massachusetts 02445.

Chairman Mark G. Zuroff called the hearing to order at 7:00 p.m. Attorney Allen stated th
Petitioner requests a 12-month extension, beginning July 11, 2014, for a comprehensive permit tha

substantially changed by the Petitioner and approved by the Zoning Board of Appeals on May 22, 2

Attorney Allen presented to the Board a background of the Petitioner and the property, s
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Petitioner to a comprehensive permit previously issued by the Town of Brookline for the property
located at 45 Marion Street, Brookline, Massachusetts. Attorney Allen stated that upon approval, it was
unclear whether M.G.L. c. 40B permitted the Petitioner to toll the three-year statute of limitations
requiring construction.

Attorney Allen stated that according to CMR 56.05(12)(c), “if construction authorized by a
Comprehensive Permit has not begun within three years of the date on which the permit becomes final,
except for good cause, the permit shall lapse.... The Board... may extend any such date. An extension
may not be unreasonable denied.”

Attorney Allen stated that the ‘Petitioner purchased 45 Marion Street in 2013, well 'after the
originai comprehensive permit was issued and after the three-year period lapsed. Attorney Allen stated
that pursuant to CMR 56.05(12)(c), this Board may grant a reasonable 12-month extension due to the
fime involved in creating and executing a plan to significantly reduce the height of the building and
obtain approvals by the Commonwealth of Massachusetts and the Town of Brookline. |

Zoning Board of Appeals Chairman Mark G. Zuroff asked whether the Petitioner purchased the
property with the intention of requesting a 12-month extension. Attorney Allen stated that the Petitioner
did not intend to request an extension.

Next, Chairman Mark G. Zuroff called upon Michael Yanovitch, Chief Buildihg Inspector, to
determine if there was any reason why the comprehensive permit extension should not be granted.
Chief Building Inspector Michael Yanovitch, stated that the Building Department had no objections to
granting the extension given the nature of the proposal approved by the Zoning Board of Appeals on

May 22, 2014.




In deliberation, Zoning Board of Appeals Member Schneider stated that she was in support of
granting the extension. Zoning Board of Appeals Member Liss echoed support for the extension.

Zoning Board of Appeals Chairman Zuroff stated that he was in support of the extension,

The Board then determined, by unanimous vote that good cause has been shown to grant the

extension for the comprehensive permit,
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