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P~titioncr, r8rolc Barksdale, applied to the Building COffimissillner to modify Hoard of Appeals 

Decision #020031 to legalize construction of 160 additional square feet at her home at 633 Chestnut Hill 

Avenue not included within plans presented for prior zoning relief and upon v.'hich initial relief under 

the Zoning Dy·Law was granted. The application V\,'as denied and an appeal was taken 10 this Board. 

On 14 r..1ny 2009. the BOilrd IlId and determined that the properties affected were those shown on a 

schedule in accordance with the certification prepared by the Assessors nrthc TOWIl of Brookline and 

approved by the Boaru of Appeals and fixed 25 June 2009, at 7: 15 p.m. in the Seleetmen's hearing room 

as the time (lml place ofa hearing on the appeal. Notice of the hearing was mailed to the Petitioner, to 

her attofIll:Y (if any) of record, to the owners oflhe properties deerr.cd by the Board to be afTectcd as 

they appeared on the most recent local tax lisl, to the Plmming BoanJ and to all others required by la"". 

Notice of the hearing was published on 4 anJ II June 2009 in the Brookline Tab, a newspaper published 

in l3rookline. Copy of said notice is as follows: 

NOTICE OF HEAIUNG 

Pursuant to M.r..L. r. 39, sections 23A & 23B, the Board of Appeals will conduct a public hearing 
10 discuss the following case: 

Petitioner: BARKSDALE, CAnDLE 



Localion ofPlcmiscs: 633 CHESTNUT HILL AVE RRKL
 
Dalc of Hearing: 6/25/09
 
Time ofHcarhg: 7:15 p.m.
 
Place of Hearing: Selectmen's Hearing Room, 6th Floor.
 

A public hearing will he held for approval of 800 ~quarc feet oflivillg ::;pal.:C that has been already 
constructed and therefore modify BOA Case 020031 al 633 CHESTNUT HILL AVE BRKL 

Said Premise located in a S·15 (single family) district. 

Hearings, once opened. may be conlinueJ by the Chair to a daTe and time eerlain. No furTher notice will 
be maUed In a!Juffers or advertised in fhe TAB. Questions regarding whefher a hearing has been 
continued. or lhe Jate and lime a/any hearing may be direcred to the Zoning Adminl~trat()rat 617-734­
2134 or check meeting calendar 
af:hffr/·"calenJar.\". tm..m brookline rna. us/JfasfcrTownCu./andar/?FormID-/58. 

The TO\\'1l ofBrookline does not discriminafe on fhe basis ofdisahUity in admission to, access 10, or 
opc:rathms ofif\" pr{)gr(1ms, services or aClivitic.I". Individuals who need uuxi!il1ry (lids flit e!!ecfh'c 
communic'lltion in programs and sen-ices u.fthe Town (dBrookline are invited 10 make their needs 
known (0 (he ADA Coordinator, Stephen Bressler. Tow" ofBrookline, 11 Pil!rce Street, Brooli/ille, 
MA 02445. Tc/'ph.,,,: (617) 730-2330; TDD (617) 730-2327. 

Enid Shirr
 
Jesse Geller
 

Robnt De Vries
 

At the time and pbce spt'citied in the notice. this Board held a public lJt:arlllg," P[c~ent at the 

hearing was Chairman. Jesse Gellt'r and Board Members, Kathryn Ham and lonathan Book. The 

petitiont'r, Carole Barksdale, was represented by her attorney, laeob Walters of Goldenberg & Walters, 

7 Harvard StreeT, Brooklint', rvtA 02·101-5-7379. 

tvtr. Walters explained tlwt although advertised as 800 additional square feet, in fact, only an 

addition'll 160 square feet was constructed in excess of the square footage represented a~ the origmal 

ht~aring in 2002. ALLorncy Walters said that on 12 ScptclIlbl:f 2002, the Bonrd of Appeals approved a 

proposal to add 1.5 stories to the single-family dwelling as well as construct a single-slory side aJdilion. 

He said that the decision was appealed by a neighbor and that appeal was subsequently withdrawn, 

2 



Mr. Walters deseribed the property 3t 633 Chestnut Hill Avenue as a singlc-ramily dwelling loeated 

on a rear lot north of Boylston Strcet TIl(' front of the yard is landscaped with a pedestrian path; a 

driveway at thc rc:ar oflhe property is accessed by way ora drive\\'ay over another property, Other 

properties urc rcsidential in nature, primarily single-, two- and three-family dwellings. 

Mr. Walters said that the petitioner, Carol Barksdale, would like to legalize the eUIIstruclion ofa two­

story side addition on her home. In 2002. the Zoning Board of Arreal;; approved a proposed single­

story addition located to the side or the house and with a deck above, as well as other improvements. 

However, a t"vo-slory addition within lhe same footprint was cOBstruc\ed after the builder rece1ved a 

building permil for plans which did not conform to the original plans approved by the Board, 'tv1r. 

Wallers said that his client is seeking a modification (0 the origin<Jl Board of Appeals decision to allow 

the extra 160 S.L on the second floor. 

Mr. Walters stated that the initial decision, among other things, approved a single-story addition of 

160 square feet (8' x 20') with a deck above on the dwelling's north side. In fact an additional story or 

the same square footage was conslructed and serves a::; the master bedrooln. The roar (If the addition is 

us..:d as u deck. Attorney Walters said thnt the even with the additional 160 square feet, the dweUing is 

well below the maximum FAR and heighllimils. 

The appeal by a ncighbor ()f the initial dccision, the subsequcnt withdrawnl and the two years that 

intervcned, led to the confusion regarding the plans, Mr. W(lltcrs said. I-le said that there was no attempt 

on the part of his client or the bUilder to construct the addition in excess of that which wa::; approved. 

Chairman Geller asked about the counterhalancing amenities that wcre alTered in the initial decision 

and \vherhcr ,my additiun'll amenities should be required should the Aoard approve the modification. 

Atturney Wal\crs stflted that there were slgnificant bndscap;: improvcmcnts d{}!"1c t(l the lot <1-S wen il" 

additional drainage accommodati()l1s that were approved by the DrW in connection with the prior relief 
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He said that in his opinion, his dient had exceeded the CClunterhalancing amenities required by the initial 

decision. As to drainage, Chairman Geller asked whether the drainage issues that existed before the 

aJditiun was eonslrueted, had been ameliora\ed. Attorney Wahers as well as his client eommented that 

Lhe drainage Issues were solved and that they are aware of no complaints sinee the construction was 

eompJc\('o. roily Selkoe, Assistant Director for Regulatory Pianning read u letter from Peter Ditto, (he 

Director of Engineering at the DPW, stating that he had reviewed the drainage plan in 2003 and visited 

the site. He ddermined thatthe plan appropriately addressed the drainage issues as ""..ell as the physical 

constraints of the site. He said that the plan met alllhe appropriate indusiry standards for a project of 

this type. The Chainnan asked that the suhjectletter be identified as Bxhibit "A_" and that it be wadt: 

part of the permanent record of this matter. 

The Chairman asked ",Ihether anyone in attendance wished to speak in favor of or in opposition to the 

proposal. Hearing no response, the Chairman asked for the report of thc l)lanning Board. 

Ms. Sdkoe reported that the Planning Board was not opposed to legalizing the as-builllwo-~lory 

addition for this single-family dwelline. Although 11 is disClppointing thal thl" addition \-vas not built 

according to the originally appl'Ovcd plans, the building will continue to comply with FAR and height 

limits. and lhe approximotel,)i 20 foot setbacks for the front and rear yards should be sufficient to protec\ 

ahuhng land owners from the newly constructed addition. Therefore, she said. the Planning Board 

recommended appl'Oval or the requested modification, subject to thc following conditions, which arc 

simil<lr to lhe conditions whieh were atlached to the original decision, and are nOw slightly modified: 

1.	 Implementation or a finallandseaping and .~it(' phln, showing an appropriate parking 
la}'out and the adjacent property access, shall be reviewed and approved by the Assistant 
Director for R.egulafor} Planning, prior to the issuance of a final Certificate of Occupancy. 

2. The parking area adjacent to the dwelling shall remain surfaced with a pervious material. 

1.fichael Shepard, Auilding Commissioner, dcli'vcrcd the cOIllIlll:nls from the Building IJepanmcnL 
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~1r. Shepard said that although the additional story occupies the S8me footprint 3S initially approved, 

because the petitioner needed set-back relief for the side addition, adding a floor above exaeerbated the 

approved condition. He agreed with AUomey Walters' ilccounling of the factual background of the 

initill.l hearing and confusiDn regarding 1hc npproved plmls and the issuance ufthe building permit two 

years. after initial relief. HE' said that he had no reasun tu believe that lhis was D. ploy to gain additional 

/loor area ~um:ptiliously. Mr. Shepard said that since 2004, both the Planning and Building 

8epartments have made subs1antial procedural elwnges to avoid iSSllC!'-; such as this one. He described 

the size and shape of thc lot and the fact thut i\ is unusulI{[y large for the 7.o:llng district. He said Ihat the 

Building Department recommended the appropriate modification of the dccision. 

The Board then delibcrated on the requested modilicatioll. Jonathan Rook commented that he did not 

believe the additional story exacerbated thc original rl:licfgranled in this case and that he was in favor of 

the modification. Kathryn Ham and Chainmm Geller bOlh agreed with Mr. Book's comments., Mr. 

Geller specified that his conclusion and decision were based on testimony th~t construction ofthc 

additional area was accidental and not in nogrant disregard ofIhe initial relict Therefore the Board 

providcd a unanimous grant or an amendment to BOA ease# 020031 dated 12 September 2002 

subjcct to three additional conditions: 

1.	 Implementation of a finullandscaping and site plan consistent with the originally approved 
plans showing an appropriate parkin~ layout and the adjaL'ent property access, shall be 
rnicwed and approved by the Assistant Director for Regulatory Planning, prior to the 
issuance of a final Certificate of Occupancy. 

2.	 The parking area adjacent to the dwelling shaH remain surfaced with a pervious material. 

3.	 Prior to the issuance of a Certificate of Oceupancy, the pditionu shall submit to the 
lJuillJing COlUmissiont.'r, proof of re{'ording of the amended decision at the Norfolk County 
Registry of n('('d~. 

Chairman O~llcr commented that the original conditions approved in the 2002 decision shall remain 
in full force and dIcet as affected by the supplemental conditions provided above. He also said that the 
plan of record and upon which this modification is granted shall be the plan!'-; dated 2/26/08 titled 
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"B;.Hksdale Residence" by Kneeland Construction Corporation, as modified and stamped by K and M 
Associates. C'onsulling Engineers, 11/18/04. The original conditions were: 

I.	 AjillallalldM.:aping aud site plan, showing all npproprirtle parking lay-out and ti,e adjacent 
properly access, ~'hall be rcviewed aud approved by tile Director ofPlanning oud Community 
Del--'e!opment, prior to 'lie issuance 0/ally hili/ding permits. 

2.	 A wata rllll-off drainage plan from a certijied engineer sllall be reviewed alld approved by the 
Director ofEllg;'leeriug and 1iltbmitled 10 tire Planning Departmellt, prior tQ tilt! i.nmmce Of 
any bui/ding permits. 

3.	 TIle parkiJJg area adjacent to tire dwellillg ,f/rall he' made level and re.rllrfaccd witll a mOri! 
pervious material. 

Unanimous Decision of 

The n0ard or App~als 

I / Jess<!·(Ie1ler, Chairman 
Filmg Data .July 3. 2009 I' ..J ' 
~ ..::t 
.,': CD 
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'AITESTM 
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