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ARTICLE

NUMBER

1.

2.

10.

11.

12.

NOVEMBER 18, 2014
SPECIAL TOWN MEETING
INDEX OF WARRANT ARTICLES

TITLE
Approval of unpaid bills. (Selectmen)
Approval of collective bargaining agreements. (Human Resources Director)
FY2015 budget amendments. (Selectmen)

Vote to abandon and extinguish, in place, several existing common sewer easements
running through certain rear of lots on Clinton Road and a portion of the former
Cleveland Circle Cinema site in order to facilitate the proposed redevelopment of the
site at 375-399 Chestnut Hill Avenue. (Department of Public Works)

Vote to release the Town from any of its rights, duties and responsibilities related to
an old 18-inch sewer line running through the City of Boston in connection with the
proposed redevelopment of the former Cleveland Circle Cinema site at 375-399
Chestnut Hill Avenue. (Department of Public Works)

Authorize the Selectmen to enter into any agreements and/or amendments in order to
carry out the Terms and Conditions of the PILOT and Development Agreement with
the Developer in connection with the proposed redevelopment of the former
Cleveland Circle Cinema site at 375-399 Chestnut Hill Avenue. (Selectmen)

Amendments to the Town’s By-Laws -- pertaining to gender identity and gender
expression. (Selectmen and Alex Coleman)

Amendment to Article 8.5 of the Town’s By-Laws — Disorderly Conduct --
modifications to address Constitutionality issues and define the offense of “disturbing
the peace.” (Police Chief)

Amendment to Article 8.15 of the Town’s By-Laws — Noise Control -- clarification of
definitions. (Petition of Fred Lebow)

Amendment to Article 8.16 of the Town’s By-Laws — Collection and Recycling of
Waste Materials -- require commercial properties to recycle. (Petition of Alan Christ)

Amendment to Article 8.23 of the Town’s By-Laws — Tobacco Control --
modifications to current by-law. (Petition of Thomas J. Vitolo)

Amendment to the Zoning By-Law — Section 4.12 (Registered Marijuana Dispensary)
-- changes to prohibit the location of Registered Marijuana Dispensaries within 500
feet of a daycare center or any facility in which children commonly congregate.
(Petition of Gordon Bennett)

ii



13.

14.

15.

16.

17.

18.

19.

20.

Amendment to the Zoning By-Law - Section 9.08 (Notice to Town Meeting
Members and Others) -- to increase notice requirements pertaining to matters before
the Board of Appeals and require publication of Board of Appeals minutes and
decisions/withdrawals on the Town’s website. (Petition of Bobbie Knable and
Ruthann Sneider)

To Name the Athletic Fields at the Cypress Street Playground the “Thomas P.
Hennessey Fields at Cypress Street Playground”. (Naming Committee)

Legislation to Repeal the Board of Selectmen’s Authority to Sell Taxi Medallions.
(Petition of John Harris)

Resolution Regarding the Transition to a Mixed Taxi Medallion and Hackney License
System in the Town of Brookline. (Petition of David Lescohier)

Resolution Pertaining to Town Lighting. (Petition of Claire Stampfer and Heather
Hamilton)

Resolution in Support of Respect and Dignity for Domestic Workers. (Petition of
Stephen Vogel, for The Acting for Economic Justice Committee of the Boston
Workmen’s Circle)

Resolution Opposing the Expansion of Natural Gas through Pipelines and Hydraulic
Fracturing in Massachusetts. (Petition of Carol Oldham and Ed Loechler)

Reports of Town Officers and Committees. (Selectmen)



2014 SPECIAL TOWN MEETING WARRANT REPORT
The Board of Selectmen and Advisory Committee respectfully submit the following report on

Articles in the Warrant to be acted upon at the 2014 Special Town Meeting to be held on
Tuesday, November 18, 2014 at 7:00 pm.

Note: The following pages of this report are numbered consecutively under each article.
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ARTICLE 1

FIRST ARTICLE

Submitted by: Board of Selectmen

To see if the Town will, in accordance with General Laws, Chapter 44, Section 64,
authorize the payment of one or more of the bills of previous fiscal years, which may be
legally unenforceable due to the insufficiency of the appropriations therefor, and
appropriate from available funds, a sum or sums of money therefor.

or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION
This article is inserted in the Warrant for every Town Meeting in case there are any
unpaid bills from a prior fiscal year that are deemed to be legal obligations of the Town.
Per Massachusetts General Law, unpaid bills from a prior fiscal year can only be paid
from current year appropriations with the specific approval of Town Meeting.

SELECTMEN’S RECOMMENDATION

State statutes provide that unpaid bills from previous fiscal years may not be paid from
the current year’s appropriations without the specific approval of Town Meeting. As of
the writing of this Recommendation, there are no unpaid bills from a previous fiscal year.
Therefore, the Board recommends NO ACTION, by a vote of 4-0 taken on October 28,
2014.

ROLL CALL VOTE:
No Action

Daly

DeWitt

Wishinsky

Franco

ADVISORY COMMITTEE’S RECOMMENDATION

RECOMMENDATION:
As there are no known remaining unpaid bills from the previous fiscal year, the Advisory
Committee unanimously recommends NO ACTION on Atrticle 1

XXX
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ARTICLE 2

SECOND ARTICLE

Submitted by: Human Resources

To see if the Town will raise and appropriate, or appropriate from available funds, a sum
or sums of money to fund the cost items in collective bargaining agreements between the
Town and various employee unions; fund wage and salary increases for employees not
included in the collective bargaining agreements; and amend the Classification and Pay
Plans of the Town.

or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION
This article is inserted in the Warrant for any Town Meeting when there are unsettled
labor contracts. Town Meeting must approve the funding for any collective bargaining
agreements.

TOWN of BROOKLINE

Massachusetts

HUMAN RESOURCES OFFICE Sandra A. DeBow, Director
333 Washington Street Human Resources Office
Brookline, MA 02445
(617) 730-2120
www.BrooklineMA.gov

October 29, 2014
To: Board of Selectmen

From: Sandra DeBow, Director
Human Resources Office

Re: Town Meeting, Art ll, Funding of Police MOAs
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Process: On July 10, 2014, the Brookline Police Union, Local 1959, and the Town of
Brookline came to agreement on two memoranda of agreements (MOA) for Fiscal Years
2012 to 2014 and for Fiscal Years 2015 to 2016. These Agreements were ratified by the
Police Union on or about August 9, 2014 and approved by the Board of Selectmen on
August 12, 2014. The wage provisions of this contract are in line with the other contracts
that had previously been settled with other unions for Fiscal Years 2012 to 2015.

Memoranda of Agreement (MOA): Bargaining for the FY 12-14 contract concluded on
July 10, 2014 creating a unique situation where the agreed upon MOA was effectively
retroactive as its term expired on June 30, 2014. This situation would have forced the
Parties to immediately return to the bargaining table. Instead, the Parties agreed to
bargain a subsequent two-year agreement for Fiscal Years 2015 and 2016. Agreeing to
the second MOA also allowed the parties to draw out the costs of certain provisions
across five years, rather than three.

The most important component of this agreement is the elimination of the civil service
Captain position, which will be accomplished through attrition and/or promotion to the
new Deputy Superintendent Positions; non-union, non-civil service management
positions. This is a long sought after objective of the Brookline Police Department and
satisfy the recommendation of the 2014 Override Study Committee (2014 OSC) by
converting public safety, management positions to non-civil service positions through
collective bargaining (2014, OSC at pg 25 and 40, 86. The overall cost of the
agreements, spanning five years, is 12.6%. The MOAs contain the following provisions:

FY 2012 to FY 2014 MOA

Wages FY12 1.5%
FY13 2%
FY14 2%

Other costs to the contract included a senior step increase for police officers with 20+
years of service in the bargaining unit, similar to a Fire provision approved by Town
Meeting in May 2012. The MOA also includes a night differential increase for last half
officers only (5 1/2% to 7%) and an increase in the relief Lieutenants differential from $75
to $85 (not increased in more than 15+ years). The parties also agreed to the creation of
an EMT stipend as an incentive for police officers to get their EMT certification.

The FY 12- FY14 MOA also eliminated an outdated enhanced longevity plan, expanded
union leave days from 40 to 50 days, and established the Town’s ability to implement the
use of Narcan and a clean slate provision eliminating two grievances.

FY 2015 to FY 2016 MOA

Wages
FY15 2%
FY16 2%

Other costs include the establishment of an educational incentive program for Non
Quinn Eligible Police Officers. This will insure that Brookline stays competitive with other
municipalities who provide educational incentives. This incentive is flat dollar amount,
not a percentage, and therefore will not automatically increase with wages. The
provision is novel in that officers with rank must have a bachelor’s or greater and will not
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receive an incentive otherwise for lower-level degrees. Educational incentives are
provided only to those degrees bargained in the contract. Payments will first be made in
FY 2016. To be eligible for the above, the following applies:

Associate’s Degree
Bachelor’s Degree

Master’s Degree

$5,000
$10,000

$12,500

Patrol Officers - All degrees above are eligible
Sergeant - Bachelor’s, Master’s Degree or Juris Doctor.

Lieutenant/Captain - Master’s Degree or Juris
Doctor

Having management of the Department appointed and serve based on the quality of
their leadership, as determined by the Police Chief will ensure Brookline will continue to
be one of the most professional, highly regarded police departments in the

Commonwealth.

Five Year Cost-Out of Police/Town Memoranda of Agreements

ITEM FY12 FY13 FY14 FY15 FY16 TOTAL
7/1/11-1.5% 171,617 171,617 171,617 171,617 171,617 858,084
7/1/12 - 2% 232,255 232,255 232,255 232,255 929,019
7/1/13 - 2% 236,900 236,900 236,900 710,700
7/1/14 - 2% 241,638 241,638 483,276
7/1/15 - 2% 246,471 246,471
Senior Steps 143,558 189,479 189,479 189,479 189,479 901,475 | > Incr 5% for all at 20+ yrs
Shift Differential - Last Half 20,477 20,477 20,477 61,431 | > Incr from 5.5% of Max PO to 7%
Relief Lt 1,043 1,043 1,043 3,129 | > Incr from $75/wk to $85/wk
Education Incentive 140,000 140,000 | > $5K AS, $10K BS, $12,500 MS
EMT Stipend 12,000 12,000 12,000 36,000 | > New $2K stipend for 6
I ROLL-OUT COSTS 315,175 593,351 863,771 1,105,408 1,491,879 | 4,369,583
Each1% = 114,411 116,127 118,450 120,819 123,235
New Wages - $= 315,175 278,176 270,420 241,638 386,471
New Wages - % = 2.8% 2.4% 2.3% 2.0% 3.1% 12.6%
Deputy Superintendent
(Non-Union) 49,054 49,054 49,054 147,163 | > 4 new pos chosen from Cpt /Lt
| TOTAL ROLL-OUT COSTS 315175 593,351 912,825 1154463 1540934 | 4,516,747 |

MEMORANDUM OF AGREEMENT

BETWEEN

THE TOWN OF BROOKLINE (“Town™)

AND

THE BROOKLINE POLICE UNION,
MASSACHUSETTS COALITION OF POLICE AFL-CIO (*“Union”)
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FY 2012, FY 2013, and FY2014
July 10, 2014

The Town of Brookline (“Town”) and the Brookline Police Union, Massachusetts
Coalition of Police AFL-CIO (“Union”), collectively referred to as the “Parties”, agree to
extend their July 1, 2010-June 30, 2011 collective bargaining agreement through June 30,
2014 except as modified by this Memorandum of Agreement (“MOA”).

1. Duration
July 1, 2011 - June 30, 2014

2. Compensation
a. Article XVI Wages
Increase the wages in the Pay schedule in Article XV1 as follows:

Effective July 1, 2011 +1.5%
Effective July 1, 2012 +2.0%
Effective July 1, 2013 + 2.0%

b. ELP
Eliminate the ELP program effective upon the date of ratification June 30,
2014. All employees who participated in the ELP are not eligible for sick
leave buy back pursuant to Article VI, Paragraph 9 upon separation from
employment. Employees who, as of January 1, 2013, were already
receiving benefits under the ELP program shall continue to receive such
benefits in accordance with the ELP program until such time as each such
employee has finished or been removed from the ELP program.

c. Senior Step
Effective July 1, 2011, add a new Senior Step to the Pay Schedule in
Article XVI as follows:

P-1 Patrol Officer +5% of Patrol Officer Max
P-2 Police Sergeant +5% of Police Sergeant Max
P-3 Police Lieutenant +5% of Police Lieutenant Max
P-4 Police Captain +5% of Police Captain Max

Employees must have 20 or more years of service in the bargaining unit to
be eligible for the Senior Step. Senior Steps shall not be considered in
determining rank differentials. The Senior Step shall not be used to
calculate night differentials, lag time, education incentives including
Quinn, or any stipend or pay that is based on the maximum base salary.
Effective July 1, 2012, the Senior Step shall be used to calculate night
differentials, lag time, and Quinn benefits, but not “Educational Incentive
Compensation for Non-Quinn Eligible Employees”.
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d. Article XVI Night Differential
Effective June 30, 2014, replace “5 %2 %” with “7%” for employees
regularly assigned to the Last Half shift.

e. EMT
Effective January 1, 2013, add an annual $2,000 stipend for employees
who have an Emergency Medical Technician (EMT) certification issued
by the Commonwealth of Massachusetts. Such stipend shall be paid on or
about the end of December to each employee who has maintained his/her
EMT certification for the entire calendar year in which the stipend
payment is made. Such stipend shall be prorated for any employee who
has not maintained his/her EMT certification for the full calendar year.
Such stipend shall not be included in the base pay for calculating
contractual overtime or lag time. (The first stipend under this EMT
provision shall be earned in December 2013 for calendar year 2013.)

. Article VII Section 3- Relief Lieutenants

Effective July 1, 2013, increase the weekly differential from $75 to $85.

. Article X1V, Section 9 Leave for Union Business

Amend Section 9 of Article XIV by adding the following new sentence to the end
of Section 9:
Effective January 1, 2014, the cumulative total of days for union business
by union officers or bargaining committee members shall be increased to
fifty (50) days per calendar year.

Narcan
The Parties agree that the Town has satisfied all bargaining obligations associated
with the administration of Narcan by employees in the bargaining unit.

Captains and Deputy Superintendents

Effective on or after June 30, 2014, all Captain positions shall be removed from
the bargaining unit. The incumbent captains as of March 12, 2014, will be offered
a Deputy Superintendent assignment on or about January 1, 2015, a specialist
assignment in the Police Department. Subsequent assignments to Deputy
Superintendent are at the discretion of the Chief of Police.

Effective on or about January 1, 2015, the Town may implement its Deputy
Superintendent position and when implemented, the first and all subsequent
appointments to the position of Deputy Superintendent, not to exceed four (4)
Deputy Superintendent positions, will be made from the ranks of Captain and
Lieutenant in the Brookline Police Department. The Deputy Superintendent
position is a confidential and managerial position and is excluded from the
bargaining unit. The parties agree that the Town has satisfied all of its bargaining
obligations with respect to implementation of the Deputy Superintendent position
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including, but not limited to, bargaining obligations regarding the transfer of
bargaining unit work to the Deputy Superintendent, and the sharing of bargaining
unit work with the Deputy Superintendent, and the elimination of the rank of
Captain. Deputy Superintendents will not be eligible to perform private paid
details.

7. Clean Slate Provision

A. Incherica Grievance/Arbitration shall be settled on the basis of the
Level 1 grievance answer by the Chief of Police. The parties’ agree
that the Level 2 grievance and the Level 2 response shall not be used
by either party for any reason.

B. The Union shall withdraw its grievance referred to as the “Loud Party
Car” grievance and all Level one and Level two grievances and
answers associated with this grievance shall be rescinded.

8. This MOA is subject to agreement on the FY 2015 Memorandum of Agreement
between the Parties.

9. This MOA is subject to Union ratification, approval by the Board of Selectmen,
and funding of the cost items at Town meeting.

Agreed to on this 10" day of July 2014 by the negotiating teams for:

Town of Brookline Brookline Police Union, Massachusetts
Coalition of Police AFL-CIO
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MEMORANDUM OF AGREEMENT
BETWEEN
THE TOWN OF BROOKLINE (“Town”)
AND
THE BROOKLINE POLICE UNION,
MASSACHUSETTS COALITION OF POLICE AFL-CIO (*Union”)

FY 2015 and FY 2016
July 10, 2014

The Town of Brookline (“Town”) and the Brookline Police Union, Massachusetts
Coalition of Police AFL-CIO (“Union”), collectively referred to as the “Parties”, agree to
extend their July 1, 2011-June 30, 2014 collective bargaining agreement through June 30,
2016 except as modified by this Memorandum of Agreement (“MOA”).

1. Duration
July 1, 2014 - June 30, 2016

2. Compensation
Article XVI Wages
Increase the wages in the Pay schedule in Article XV1 as follows:
Effective July 1, 2014 +2.0%
Effective July 1, 2015 +2.0%

3. Article XVI Educational Incentive and Transitional Career Incentive Pay
Effective July 1, 2014:

A. Label the current “Educational Incentive Compensation” as
“Educational Incentive Compensation for Quinn Eligible
Employees”

B. After the Section on “Educational Incentive Compensation for

Quinn Eligible Employees” and before the section titled
“Transitional Career Incentive Pay, insert the following new
Section: “Educational Incentive Compensation for Non-Quinn
Eligible Employees”:

Q) Employees who are receiving Educational Incentive
Compensation for Quinn Eligible Employees shall
not be eligible for benefits under this Section. No
Employee is eligible for Transitional Career
Incentive and Educational Incentive Compensation
under this Section or the Section for Quinn Eligible
Employees.
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(i)

(iii)

(iv)

Except as otherwise provided herein, only one of
the following degrees from a NEASC accredited
university or college shall be considered for the
education incentive under this Section:

Criminal Justice

Criminal Justice Administration

Criminology

Law Enforcement

Sociology

Psychology

Forensic Science

Public Administration

Business Administration

Political Science

J.D.

The Human Resources Director may, in her/his sole
discretion, authorize the payment of an incentive to
an eligible employee for one of the above degrees
from a college or university outside of New
England and therefore not accredited by NEASC.
The decision of the Human Resources director shall
not be subject to grievance and arbitration.

Patrol officers are eligible for one incentive for an
Associates degree, Bachelors degree, Masters
degree or J.D.

Sergeants are eligible for one incentive for a
Bachelors degree, Masters degree or J.D. They are
not eligible for an incentive for an Associates
degree.

Lieutenants and Captains are eligible for one
incentive for a Masters degree or J.D. They are not
eligible for an incentive for an Associates Degree or
a Bachelors Degree.

The incentives shall be as follows:
Associates Degree $5,000

Bachelors Degree $10,000
Masters Degree or J.D. $12,500
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Employees who have more than one qualifying
degree are only eligible for one incentive. (There is
no pyramiding of incentives.)

(v) The incentive provided by this Section shall be paid
out following completion of the fiscal year on or
about first pay period in July for eligible employees.
The incentive provided by this Section shall not be
included in base wages for contractual overtime or
lag time and shall be prorated for eligibility of less
than a full fiscal year.

4. Details in City of Newton
Effective January 1, 2015 and subject to the Town having an agreement
with the City of Newton that permits Brookline Police Officers to perform
paid details in the City of Newton, the Town agrees to permit Brookline
Police Officers to perform paid details in the City of Newton provided that
such officers comply with all Brookline Police Department Rules and
Regulations including but not limited to the Brookline Special Order on
details as such order may be modified from time to time by the Chief to
address details outside of Brookline and provided further that Brookline
Police staffing, over time and details are filled before details in the City of
Newton are filled by Brookline Police Officers. The Parties understand
and agree that this provision is subject to the Town of Brookline and the
City of Newton reaching and maintaining an agreement on Brookline
Police Officers performing detail work in the City of Newton.

5. This MOA is subject to agreement on the FY 2012, FY 2013, and FY 2014
Memorandum of Agreement between the Parties.

6. This MOA is subject to union ratification, approval by the Board of Selectmen,
and funding of the cost items at Town meeting.

Agreed to on this 10" day of July 2014 by the negotiating teams for:

Town of Brookline Brookline Police Union, Massachusetts
Coalition of Police AFL-CIO
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TOWN of BROOKLINE

Massachusetts

HUMAN RESOURCES OFFICE Sandra A. DeBow, Director
333 Washington Street Human Resources Office
Brookline, MA 02445
(617) 730-2120
www.BrooklineMA.gov

October 29, 2014

To: Board of Selectmen
Melvin Kleckner, Town Administrator

From: Sandra DeBow, Director
Human Resources Office

Re: Town Meeting, Art ll, Funding of Teamster MOA

Process: On October 14, 2014, Teamsters, Local 25 (the Union) and the Town of Brookline
(the Town) came to a tentative agreement for Fiscal Years 2013 to 2015. The Agreement
was ratified by the Teamsters on October 27, 2014 and adopted by the Board of
Selectmen on October 28, 2014. The wage provisions of this contract are in line with the
other contracts that had previously been settled for Fiscal Years 2013 to 2015, with an
overall cost of 6.9%

FY 2012 to FY 2014 Memorandum of Agreement (MOA)

The Memorandum of Agreement with the Teamsters and the Town is a three-year
contract commencing on July 1, 2012 and expiring on June 30, 2015. The parties agreed
to a wage package of:

Effective July 1, 2012 2%
Effective July 1, 2013 2%
Effective July 1, 2014 2%

The Parties also agreed to a new Education Incentive of $750 per fiscal year for a
Bachelor or Master’s degree in Criminal Justice, Fire Science, Communications,
Registered Nurse and any foreign language. Under this Agreement, the Town will be
able to improve administrative efficiencies by moving all members to direct deposit and
an electronic pay advisory system.

Further, the Teamsters agreed to reduce their annual sick day allocation from 15 to 14
sick days per year in exchange for the use of Family Sick days. They also agreed to
reduce the number of unearned personal days from 4/year to 2/year, and like the other
civilian unions, new employees will accrue their maximum vacation allotment of four
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weeks per calendar year when they reach fifteen years of service with the Town; rather
than five weeks at ten years.

COST OF PROPOSED COLLECTIVE BARGAINING PROPOSAL WITH TEAMSTERS

ITEM FY13 FY14 FY15] TOTAL
7112 - 2% 13423 13,423 13,423 40,270
7113 - 2% 13,692 13,692 27,383
7/1/14 - 2% 13,966 13,966
Education Incentive 9450 9450 18,900
Reduction m Personal Days (Reduced OT) (1,500) (3.000) (4,500)
|TOT_—\L ROLL-OUT COSTS 13,423 35,065 47,531 96,019
Each1%= 6712 6846 6983
New Wages-$= 13423 21,642 12 466
New Wages - % = 2.0% 3.2% 1.8% 6.9%
Wageson Base-$= 13423 21,642 12,466
Wages on Base - % = 2.0% 3.2% 1.8% 6.9%

> New -- $750 for a BA + $300 for those w/o BA
> Reduction from 4 to 2 for approx. 6 FTE's

MEMORANDUM OF AGREEMENT

BETWEEN

THE TOWN OF BROOKLINE

AND

THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, LOCAL 25

(EMERGENCY TELECOMMUNICATIONS DISPATCHERS)

October 14, 2014

This Memorandum of Agreement (“Agreement”) is made between the Town of
Brookline (“Town”) and the International Brotherhood of Teamsters, Local 25 (“Union”),
Except as specifically modified by this
Agreement, the terms and provisions of the Parties’ July 1, 2011- June 20, 2012 shall
continue in full force and effect.

collectively referred toas the “Parties”.

1. Article 25;

Duration

July 1, 2012 - June 30, 2015
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2. Appendix B Wages
Increase the hourly rates for ETD, including probationary employees, and
FAO/ETD in accordance with the following:

Effective Date Increase
July 1, 2012 2%
July 1, 2013 2%
July 1, 2014 2%

3. Article 11 Wages
Amend Article 11 by adding the following new section 3:

Section 3. Direct Deposit and Electronic Pay Advisories
A. Direct Deposit

Each employee shall designate an account to which the Town shall
directly deposit the employee’s compensation and the Town shall pay
compensation to employees through direct deposit to the account
designated by each employee. (The parties understand and agree that
the employees will need to provide direct deposit information and
authorization to the payroll office within sixty (60) calendar days of
ratification of the parties’ collective bargaining agreement.)

B. Electronic Pay Advisories
Effective no earlier than July 1, 2013, the Town may provide
employees with electronic pay advisories in lieu of paper paystubs.

2. Article 13 Uniform Allowance:
A. Amend Section 3 (Modified Uniform Allowance) of Article 13 as follows:

Q) Replace the phrase “through June 30, 2014” in the first sentence
with “through June 30, 2015”;

(i) Replace the phrase “re-instituted effective July 1, 2014 with “re-
instituted effective July 1, 2015” in the second sentence.

3. Article 10B, Section 5 (Overtime)
Replace the last in the second paragraph of Section 5 with the following:
In such situations when the Chief Dispatcher takes an overtime assignment,
the forced overtime list shall not be affected and the dispatcher on the top of
the forced overtime list shall remain there.

4. Article 15 Vacations
Replace Section 2 of Article 15 with the following:
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Section 2A. Applicable to employees hired before June 30, 2014.

Each eligible full time permanent employee hired before July 6, 2013 shall be
granted an annual vacation with pay in accordance with the following schedule
(except those employees listed in the Vacation Section of Appendix D attached
hereto):

Length of Full-Time Service as of July 1%  Vacation

New employees hired before June 30 Five (5) work days as of anniversary date of hire
At least 1 year but less than 5 years Ten (10) work days as of anniversary date of hire
At least 5 years, but less than 10 years Fifteen (15) work days as of anniversary date of hire

At least 10 years, but less than 15 years Twenty five (25) work days as of anniversary date of hire

Vacation is earned by actual service during the vacation year and is credited on June 30"
of the current vacation year.

Section 2B. Applicable to employees hired on or after June 30, 2014.

Each eligible full time permanent employee hired on or after July 6, 2013 shall be
granted an annual vacation with pay in accordance with the following schedule
(except those employees listed in the Vacation Section of Appendix D attached
hereto):

Length of Full-Time Service as of July 1%  Vacation

New employees hired before June 30 Five (5) work days as of anniversary date of hire
At least 1 year but less than 5 years Ten (10) work days as of anniversary date of hire
At least 5 years, but less than 15 years Fifteen (15) work days as of anniversary date of hire
15 years or more Twenty (20) work days as of anniversary date of hire

Vacation is earned by actual service during the vacation year and is credited on June 30"
of the current vacation year.

5. Article 7 Seniority and Shift Bids, Section 3 (New Employees)

A. Amend Section 3 of Article 7 by adding the following sentence between the first
and second sentences in Section 3:

The six (6) month probationary period shall start upon completion of the
dispatch academy.

B. Amend Section 3 by adding the following sentence before the second to last
sentence in Section 3:
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The Chief of Police or his designee may extend the six (6) month
probationary period up to an additional six (6) months on a case-by-case
basis.

6. Article 18 Annual Personal Leave

A. Effective upon ratification of this Memorandum of Agreement, replace the
first sentence after the phrase “Annual Personal Leave.” in the first paragraph of Article
18 with the following:

All permanent full-time employees hired on or before <INSERT DATE OF
RATIFICATION OF MOA>, 2014, shall be entitled to four (4) annual personal
leave days per year in addition to any such leave earned under the sick leave
provisions of this Agreement. All permanent full-time employees hired after
<INSERT DATE OF RATIFICATION OF MOA>, 2014, shall be entitled to two
(2) annual personal leave days per year in addition to any such leave earned under
the sick leave provisions of this Agreement.

B. Effective upon ratification of this Memorandum of Agreement, replace the
last paragraph in Article 18 with the following:

A full time employee who was hired on or before <INSERT DATE OF
RATIFICATION OF MOA>, 2014, may cash in up to 4 days of Annual Personal
days at the end of the calendar year at 8 hours of straight time pay for each earned
personal day cashed in. A full time employee who was hired after <INSERT
DATE OF RATIFICATION OF MOA>, 2014, may cash in up to 2 days of Annual
Personal days at the end of the calendar year at 8 hours of straight time pay for
each earned personal day cashed in. Part-time employees regularly scheduled to
work 20 or more hours per week shall receive a prorated benefit and may cash in
up to 4 Annual Personal Days at a prorated number of hours per day provided
such employee was hired on or before <INSERT DATE OF RATIFICATION OF
MOA>, 2014, or up to 2 Annual Personal Days at a prorated number of hours per
day if such employee was hired after <INSERT DATE OF RATIFICATION OF
MOA>, 2014.

7. Article 11 New Section 3: Education Incentive

Section 3 Education Incentive:
A. Except as otherwise provided in this Section 3, only one of the
following degrees from a NEASC accredited university or college shall be
considered for the education incentive under this Section: Bachelor’s
degree or Master’s degree in:

Criminal Justice
Fire Science
Communications
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Registered Nurse
Any foreign language

The Human Resources Director and Chief of Police may, in their sole
discretion, authorize the payment of an incentive to an eligible employee
for one of the above degrees from a college or university outside of New
England and therefore not accredited by NEASC and/or a degree not listed
above. The decision of the Human Resources Director and Chief of Police
shall be final and shall not be subject to grievance and arbitration.

B. The education incentive under this Section 3 shall be $750.00 per
fiscal year and shall be prorated for employees who have not worked for
the full prior fiscal year or who did not have the qualifying degree for the
full prior fiscal year. The incentive provided by this Section 3 shall be
paid out following completion of the fiscal year on or about the second
pay period in July for eligible employees. The first time the incentive will
paid out will be on or about the second pay period in July 2014 for the
prior fiscal year (July 1, 2013-June 30, 2014). Employees who have more
than one qualifying degree are only eligible for one incentive. (There is
no pyramiding of incentives.) The incentive provided by this Section 3
shall not be included in base wages for contractual overtime but is
included in base wages for FLSA overtime.

Notwithstanding any provisions to the contrary in paragraph A of this
Section 3, employees who were in the bargaining unit as of September 19,
2013 and who have a Bachelor’s degree or Master’s degree as of
September 19, 2013, shall be eligible for the incentive in this Section 3
without regard the college or university from which the degree was
conferred or the subject area of the degree.

Employees who receive education incentive pursuant to this Section 3 are
not eligible for benefits pursuant to Section 4 of Article 11.

8. Article 11 New Section 4: Limited Education Incentive
Amend Article 11 by adding the following new Section 4:
Section 4: Limited Education Incentive
Employees in the bargaining unit as of September 19, 2013 who do not have a
Bachelor’s degree or Master’s degree shall receive an annual payment of three
hundred dollars ($300) effective July 1, 2012. Such payment shall not be
included in base wages for contractual overtime.

9. Article 17 Sick Leave
A. Section 1
Effective January 1, 2015, amend Article 17 by replacing the first paragraph in
Section 1 with the following:
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10.

11.

All full-time employees shall be credited with 1.166 days of sick leave on
the first day of the calendar month following employment with the Town
and will accumulate thereafter 1.166 days for each full calendar month
work during the first calendar year of their employment. Permanent full-
time employees shall be entitled to sick leave, with the exceptions noted
below, at the rate of fourteen (14) working days per calendar year credited
on January 1 of the year following employment.

B. Section 3
Effective January 1, 2015, amend Section 3 of Article 17 by labeling the current
Section 3 as “Section 3 A” and inserting the following new section, “Section 3B”:

Section 3 B. Serious IlIness in Immediate Family — An employee may use
up to five (5) days of his/her accrued sick leave per calendar year to care
for a member of the employee’s immediate family with a serious illness.
Immediate family shall be defined as the employee’s spouse, child, parent,
or a person living in the employee’s household. Any employee who is
required to submit a doctor’s certificate pursuant to Section 4 of this
Article, shall be required to submit a doctor’s certificate for all absences
for serious illness in immediate family. Such certificates shall include the
employee’s name, the name and relationship to the employee of the
immediate family member with a serious illness, a statement that the
immediate family member has a serious illness with the date(s) of such
serious illness and the date(s) such doctor examined and/or treated the
immediate family member.

Housekeeping

A. Article 17 Section 9 Last paragraph
Delete the following parenthetical sentence in the last paragraph of Section 9:

“(For the 2002 calendar year, service from Jan 14" through December 31, 2002
shall constitute a full calendar year of service.)”

B. Appendix A
The Parties agree to update the Employee Seniority List

C. Replace Article 10A in its entirety with the following: *“This section
intentionally left blank.”

This Memorandum of Agreement is subject to ratification by the Union, approval
by the Board of Selectmen and funding by Town Meeting at the next regularly
scheduled Town Meeting.

Agreed to on this 14th day of October 2014 by the bargaining teams for
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The Town of Brookline International Brotherhood of Teamsters,
Local 25

SELECTMEN’S RECOMMENDATION

Article 2 asks Town Meeting to approve funding for two union contracts, one with the
Police union and one with Local 25, Teamsters (Emergency Telecommunications
Dispatchers).

POLICE UNION

There are two separate contracts totaling five years, one for FY12-FY14 and the other
FY15-FY16. The contracts call for a base wage increase of 9.5% over the course of the
contract (1.5% in FY12 and 2% in each FY13-FY16). Other monetary changes are the
following:

1. establishing a “Senior Step” for those officers with at least 20 years of service that
is 5% greater than the salary of their relevant rank

2. instituting an education incentive for those officers hired after the Quinn
education incentive program was ended by the State

3. an increase in the Shift Differential for those officers on the “last half” from 5.5%
of the salary of patrol officer at maximum step to 7%

4. an increase in the $75/week pay for the Relief Lieutenant to $85/week, and

5. the creation of a new $2,000 EMT Stipend

These items bring the total economic package to 12.6% over the five years.

A key provision in the contract is the removal of the Captain rank from the bargaining
unit, something that the Override Study Committee (OSC) recommended. Four non-
union / non-civil service Deputy Superintendent’s will be created and take the place of
the four Captains, resulting in a management team that is appointed based on the quality
of their leadership as determined by the Police Chief rather than by a civil service test.
This is key if the Department is to achieve and maintain the professionalism the citizens
of Brookline expect.

Another provision in the contact worthy of note is the newly negotiated ability of officers
to carry Naloxone. Naloxone temporarily counters the effects of an opiod overdose, such
as heroin, morphine, or oxycodone until an individual can be transported to the hospital
for further medical treatment. Because of the attention opiod overdoes in Massachusetts
have received over the past six months, the Selectmen view officers newly negotiated
ability to carry Naloxone as worthy of note for Town Meeting.
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The Selectmen thank the Town’s negotiating team and the unions for reaching an
agreement that matches the realities of the current economic climate and does not
exacerbate the long-term financial challenges the Town faces. Therefore, the Board
recommends FAVORABLE ACTION, by a vote of 5-0 taken on September 30, 2014, on
the following:

VOTED: To approve and fund by an appropriation, provided for in the
FY2012 (Item #21), FY2013 (Item #20), FY2014 (Item #20), and FY2015 (Item #21)
budgets, for the cost items in the following collective bargaining agreement that
commences on July 1, 2011 and expires on June 30, 2016:

Brookline Police Association

all as set forth in the report of Sandra DeBow, Director of Human Resources, dated
October 29, 2014, which report is incorporated herein by reference.

EMERGENCY TELECOMMUNICATIONS DISPATCHERS

This is a three-year agreement (FY13-FY15) calling for a base wage increase of 6% over
the course of the contract (2% in each year). The other monetary change is a new
education incentive program, which costs approx. $9,450 per year. In order to fund this
new benefit, the union agreed to reduce their annual sick day allocation for new
employees from 15 days to 14 days per year. They also agreed to reduce the number of
unearned personal days from four per year to two per year. This brings the total
economic package to 6.9% over the three years.

In addition, new employees will accrue their maximum vacation allotment of four weeks
per calendar year when they reach 15 years of service with the Town. Currently, the
maximum accrual is five weeks at 10 years. This is similar to other union contracts for
FY13.

Again, the Selectmen thank the Town’s negotiating team and the unions for reaching a
fair and equitable settlement. Therefore, the Board recommends FAVORABLE
ACTION, by a vote of 4-0 taken on October 28, 2014, on the following:

VOTED: To approve and fund by an appropriation, provided for in the
FY2013 (Item #20), FY2014 (Item #20), and FY2015 (Item #21) budgets, for the cost
items in the following collective bargaining agreement that commences on July 1, 2012
and expires on June 30, 2015:

Teamsters, Local 25 (Emergency Telecommunications Dispatchers)
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all as set forth in the report of Sandra DeBow, Director of Human Resources, dated
October 29, 2014, which report is incorporated herein by reference.

ROLL CALL VOTE:
Favorable Action

Daly

DeWitt

Wishinsky

Franco

ADVISORY COMMITTEE’S RECOMMENDATION

RECOMMENDATION:
A report and recommendation by the Advisory Committee on Article 2 (Collective
Bargaining Agreements) will be provided in the Supplemental Mailing.

XXX
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ARTICLE 3

THIRD ARTICLE

Submitted by: Board of Selectmen

To see if the Town will:

A) Appropriate additional funds to the various accounts in the fiscal year 2015 budget or
transfer funds between said accounts;

B) And determine whether such appropriations shall be raised by taxation, transferred
from available funds, provided by borrowing or provided by any combination of the
foregoing; and authorize the Board of Selectmen, except in the case of the School
Department Budget, and with regard to the School Department, the School
Committee, to apply for, accept and expend grants and aid from both federal and state
sources and agencies for any of the purposes aforesaid.

or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION
This article is inserted in the Warrant for any Town Meeting when budget amendments
for the current fiscal year are required.

SELECTMEN’S RECOMMENDATION

Acrticle 3 of the Warrant for the 2014 Fall Town Meeting proposes amendments to the
FY15 budget. The budget approved by Town Meeting in May used the figures from the
Local Aid Resolution that was adopted by both branches of the State Legislature. That
Resolution covered Unrestricted General Government Aid (UGGA) and Chapter 70 aid,
not any of the other smaller local aid accounts or the assessments. The final State budget
resulted in an additional $38,850 of Net State Aid (without Offsets'), bringing the total
FY15 Net State Aid (without Offsets) figure to $10.8 million, an increase of $969,076
(10%) over FY14. The table on the following page shows how the final State budget
results in $38,850 more in Net State Aid (without Offsets):

1 Offset Aid consists of School Lunch funding and Library aid. Those
funds go directly to the School and Library, respectively, without
appropriation. The Library will have $15K more available than in FY14.
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FY15 FY15 STATE
FY14 FIN. PLAN BUDGET VERSUS FINANCIAL PLAN
RECEIPTS
Ch. 70 10,369,466 11,159,462 11,159,462 0 0.0%
Unrestricted General Gov't Aid 5,496,965 5,649,406 5,649,406 0 0.0%
Vets Benefits 82,258 101,513 101,513 0 0.0%
Exemptions 38,730 40,402 40,402 0 0.0%
Charter School Reimbursements 3,960 9,758 893 (8,865) -90.8%
TOTAL RECEIPTS 15,991,379 16,960,541 16,951,676 (8,865) -0.1%
CHARGES
County 766,133 785,286 785,286 0 0.0%
Air Pollution Dist. 26,690 26,612 26,612 0 0.0%
MAPC 18,965 19,156 19,156 0 0.0%
RMV Surcharge 247,820 232,380 232,380 0 0.0%
MBTA 5,019,840 5,033,938 5,033,938 0 0.0%
SPED 66,814 60,157 60,074 (83) -0.1%
School Choice Sending Tuition 13,250 13,250 13,400 150 1.1%
Charter School Sending Tuition 40,400 68,075 20,287 (47,788) -70.2%
TOTAL CHARGES 6,199,912 6,238,854 6,191,133 (47,721) -0.8%
OFFSETS
School Lunch 28,666 29,385 29,385 0 0.0%
Libraries 82,360 82,674 97,058 14,384 17.4%
|TOTAL OFFSETS 111,026 112,059 126,443 14,384 12.8%|
NET LOCAL AID 9,902,493 10,833,746 10,886,980 53,234 0.5%
NET LOCAL AID w/o OFFSETS 9,791,467 10,721,687 10,760,537 38,850 0.4%

Acrticle 10 of the 2014 Annual Town Meeting established the new Diversity, Inclusion,
and Community Relations (DICR) Department. The current FY15 budget includes
funding for these responsibilities within the Health and Human Services budget. Since
the by-law calls for a stand-alone department, the monies need to be moved from the
Health and Human Services Department into a new department. In addition, the Interim
Director of the DICR Department /Diversity Officer has requested additional funding that
he believes is required to carry out the mission called for in the by-law.

While the Board originally voted to support the traditional 50/50 split of additional
revenue between the Town and the Schools, the Board supports the amended version
approved by the Advisory Committee, which allocates $4,057 more to the Town for the
DICR Department. The School Committee is also supportive of this change. The
$23,482 for the new department will go toward additional staffing (Part-Time, non-
benefits eligible positions, $19,717) and to support various events ($3,765).

The Selectmen recommend FAVORABLE ACTION, by a vote of 4-0 taken on October
28, 2014, on the vote offered by the Advisory Committee.

ROLL CALL VOTE:
Favorable Action

Daly

DeWitt
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Wishinsky
Franco

ADVISORY COMMITTEE’S RECOMMENDATION

RECOMMENDATION:
The Advisory Committee, by a vote of 23-0-0, recommends Favorable Action on the
following motion:

VOTED: That the Town:
1. Amend the FY2015 budget as shown below and in the attached Amended
Tables I and II:
ORIGINAL PROPOSED | AMENDED
ITEM # BUDGET CHANGE BUDGET
4. Diversity, Inclusion, and Community
Relations Department $ 0 +$169,109 $ 169,109
15. Health and Human Services $ 1,300,189 -$145,627 $ 1,154,562
22. Schools $86,827,207 +$ 15,368 $86,842,575

BACKGROUND AND DISCUSSION:

When Town Meeting established the new Diversity, Inclusion and Community Relations
Department last May, it was understood that additional funds would have to be budgeted
in November to provide for the salary of a new director and the staffing needed for the
stand-alone department. Interim DICR Director Lloyd Gellineau and Health and Human
Services Department Director Alan Balsam have proposed a DICR budget of $169,109.
This exceeds by $23,482 the already-budgeted $145,627 in funds set to be transferred to
DICR from the HHS Department budget as personnel and functions formerly under HHS
are now to be the responsibility of DICR. Hence there is a need to appropriate an
additional $23, 482 to fully fund the DICR budget request.

Since then last May, Brookline has received an additional $38,850 in State Aid. The
Advisory Committee recommends allocating $23,482 to DICR, fulfilling its budget
request, and the balance of $19,425 to the School Department. This deviates from
guideline of dividing new funds equally between Town and School, but it's been rather
common that additional funds at the Fall Town Meeting are not always divided equally;
in several recent years, the Schools received 100% and the Town 0% when this
distribution seemed appropriate to the relative needs. This flexibility, under the guidance
of the Town/Schhool Partnership Agreement, is part of its strength.
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This year, our commitment to provide the resources needed by the brand new DICR
Department to help it tackle its key mission of increasing workforce diversity and
inclusiveness, justifies this small departure from the 50-50 guidance. These are important
matters for both the Town and the Schools, so it's in everyone's interest to fully fund
DICR in its first year, helping DICR to get off to a good start so it can address
Brookline's pressing issues of diversity and other related concerns. This is in keeping
with what Town Meeting voted for last May.

XXX
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ARTICLE 4

FOURTH ARTICLE
Submitted by: Department of Public Works

To see if the Town will vote to abandon, in place, the existing sewer(s) and extinguish the
easements for the common sewer which runs across the end of Eliot Street and through the
rear of the lots at 405, 411, 419 and 433 Clinton Road, across land now formerly of the
Boston & Albany Railroad and land of the West End Railway Company, and only upon the
satisfaction of such other terms and conditions as the Board of Selectmen deem in the best
interests of the Town. Said easements are more accurately shown as several parcels having
areas of approximately 5,900 square feet, 855 square feet and 1,410 square feet more or less
on a plan entitled “Common Sewer Between Norfolk Road and Beacon Street” dated March
23, 1892 by Alexis H. French. Said easements are recorded in the Norfolk Registry of Deeds
in Book 1014, Page 164.

Or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION

In 1951 the Town extended the Village Brook Channel and sanitary sewer from Cleveland
Circle to the end of Eliot Street. As part of this work, two 15 inch sewers which run in Eliot
Street and behind the residences at 405, 411, 419 and 433 Clinton Road were abandoned in
place. The flow that was handled by these pipes was redirected to a new existing 21 inch
sewer pipe. The old pipes no longer in use connected to a City of Boston line. This
connection was authorized, in part, by a special act of the legislature (Chapter 151 of the Acts
of 1889). The Engineering Division researched office records and did not find any evidence
that there were any connections in this section of the sewers. To confirm this conclusion, the
Water and Sewer Division did a visual inspection of the two sewers and did not see any
connections. It is the Engineering Division opinion that these sewers are not active and do
not/would not serve any further useful purpose for the Town. Peter Ditto, Director of
Engineering and Transportation will transmit a memorandum to the Board of Selectmen
indicating the purpose for which the easement(s) served are no longer needed. By
abandoning and extinguishing these easements in place, the Town will have no further
maintenance obligations and it will facilitate the proposed development of the former
Cleveland Circle Cinema site as well as any landscaping for the four lots within Brookline
that abut the site. The Town Engineer has notified the City of Boston of the Town’s intent to
abandon, extinguish and otherwise release its rights to the sewer in question.

The following map of the location of the several easements is provided for illustrative
purposes only:
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SELECTMEN’S RECOMMENDATION

Articles 4 through 6 are associated with the redevelopment of the Cleveland Circle Cinema
site. Article 4 seeks to abandon the existing sewers and extinguish the easements for the
common sewer which runs across the end of Eliot Street and through the rear of the lots at
405, 411, 419 and 433 Clinton Road, and across the former Circle Cinema site. According to
the Town Engineer, these sewers are not active and do not serve any further useful purpose
for the Town. By abandoning and extinguishing the easements in place, the Town will have
no further maintenance obligations and it will facilitate the proposed development of the
former site as well as any landscape buffering needs for the four lots within Brookline that
abut the site. The Selectmen recommend FAVORABLE ACTION, by a vote of 5-0 taken on
September 30, 2014, on the following:

VOTED: that the Town vote to abandon, in place, the existing sewer(s) and
extinguish the easements for the common sewer which runs across the end of Eliot Street and
through the rear of the lots at 405, 411, 419 and 433 Clinton Road, across land now formerly
of the Boston & Albany Railroad and land of the West End Railway Company, and only
upon the satisfaction of such other terms and conditions as the Board of Selectmen deem in
the best interests of the Town. Said easements are more accurately shown as several parcels
having areas of approximately 5,900 square feet, 855 square feet and 1,410 square feet more
or less on a plan entitled “Common Sewer Between Norfolk Road and Beacon Street” dated
March 23, 1892 by Alexis H. French. Said easements are recorded in the Norfolk Registry of
Deeds in Book 1014, Page 164.
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ADVISORY COMMITTEE’S RECOMMENDATION

SUMMARY:

Article 4, submitted by the Department of Public Works, asks that the Town abandon the
existing sewer(s) and extinguish the easements for the common sewer that runs across the
end of Eliot Street and through the rear of several lots near the former Cleveland Circle
Cinema site and land formerly belonging to the Boston and Albany Railroad and West End
Street Railway Company (see map). The actions would take place according to terms and

conditions established by the Board of Selectmen. Passage of the article requires a two-thirds
vote of Town Meeting.
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By a vote of 23-0, the Advisory Committee recommends FAVORABLE ACTION on the
article, reflected in the vote offered by the Board of Selectmen.

BACKGROUND:

Two sewer pipes that run west and then south from the site of the former Cleveland Circle
Cinema site are no longer in use, having been replaced by another line in 1951. Once
connected to a City of Boston line, the pipes have been researched and inspected by the
DPW’s Engineering Division that has determined that they no longer serve any useful
purpose to the Town. The pipes are approximately seven to fifteen feet underground.

The issue is being brought to Town Meeting at this time because abandoning and
extinguishing the easements in place will facilitate the proposed development of the former
Cinema site. In addition, such actions will enable the landscaping of the rear lots of four

Clinton Road properties, providing a green buffer between 405, 411, 419, and 433 Clinton
Road and the new development.
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DISCUSSION:

After listening to the information presented by special counsel to the Town, Jennifer Gilbert,
the Advisory Committee concluded that the actions proposed by Article 4 present no risk to
the Town and fall into a “housekeeping” category.

RECOMMENDATION:
The Advisory Committee unanimously recommends FAVORABLE ACTION on the motion
offered by the Selectmen.

XXX
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ARTICLE 5

FIFTH ARTICLE
Submitted by: Department of Public Works

To see if the Town will vote to release any of its rights, duties and responsibilities in the 18
inch sewer running through the City of Boston and extending from the land of the West End
Street Railway Company to the terminus of the present sewer at the Town Line as it existed
in 1892, being a portion of the sewer as shown on a plan entitled “Common Sewer Between
Norfolk Road and Beacon Street” dated March 23, 1892 by Alexis H. French. Said Plan is on
file at the Brookline Engineering Division of the Department of Public Works. Said release
to be effective only upon the satisfaction of any terms and conditions as the Board of
Selectmen may deem to be in the best interests of the Town.

Or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION

In 1951 the Town extended the Village Brook Channel and sanitary sewer from Cleveland
Circle to the end of Eliot Street. As part of this work, two 15 inch sewers which run in Eliot
Street and behind the residences at 405, 411, 419 and 433 Clinton Road were abandoned in
place. The flow that was handled by these pipes was redirected to a new existing 21 inch
sewer pipe. The old pipes no longer in use connected to a City of Boston line. This
connection was authorized, in part, by a special act of the legislature (Chapter 151 of the Acts
of 1889). The Engineering Division researched office records and did not find any evidence
that there were any connections in this section of the sewers. To confirm this conclusion, the
Water and Sewer Division did a visual inspection of the two sewers and did not see any
connections. It is the Engineering Division opinion that these sewers are not active and do
not/would not serve any further useful purpose for the Town. Peter Ditto, Director of
Engineering and Transportation will transmit a memorandum to the Board of Selectmen
indicating the purpose for which the easement(s) served are no longer needed. By
abandoning and extinguishing these easements in place, the Town will have no further
maintenance obligations and it will facilitate the proposed development of the former
Cleveland Circle Cinema site as well as any landscaping for the four lots within Brookline
that abut the site. The Town Engineer has notified the City of Boston of the Town’s intent to
abandon, extinguish and otherwise release its rights to the sewer in question.

The following map of the location of the several easements is provided for illustrative
purposes only:



November 18, 2014 Special Town Meeting
5-2

Cleveland
Circle

Cassidy Playground :l_ r

381 Chestnut Hill Ave.
(now/formerly Applebee’s)

BOSTON (1892)
BROOKLINE (1892)

iy, B,
1,08,
%gsToy
Ky "“M-,;: oy, f
WS ey ;
Sty $
ar,mm,,,ﬁ

SELECTMEN’S RECOMMENDATION

Acrticles 4 through 6 are associated with the redevelopment of the Cleveland Circle Cinema
site. Article 5 seeks to release the Town’s rights, duties and responsibilities in the 18 inch
sewer that connects to and runs through Boston. According to the Town Engineer, this sewer
line is no longer active and does not serve any further useful purpose for the Town. By
releasing its rights, duties and responsibilities to this sewer pipe and connection the Town
will have no further maintenance obligations and it will facilitate the proposed development
of the former Cleveland Circle Cinema site.

The Selectmen recommend FAVORABLE ACTION, by a vote of 5-0 taken on September
30, 2014, on the following:

VOTED: that the Town vote to release any of its rights, duties and
responsibilities in the 18 inch sewer running through the City of Boston and extending from
the land of the West End Street Railway Company to the terminus of the present sewer at the
Town Line as it existed in 1892, being a portion of the sewer as shown on a plan entitled
“Common Sewer Between Norfolk Road and Beacon Street” dated March 23, 1892 by
Alexis H. French. Said Plan is on file at the Brookline Engineering Division of the
Department of Public Works. Said release to be effective only upon the satisfaction of any
terms and conditions as the Board of Selectmen may deem to be in the best interests of the
Town.
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ADVISORY COMMITTEE’S RECOMMENDATION

SUMMARY:

Article 5, submitted by the Department of Public Works, asks that the Town release its rights
and responsibilities for the 18 inch sewer running through the City of Boston from the land of
the West End Street Railroad Company to the end of the sewer at the Boston/Brookline
border (see map). The action would take place upon terms and conditions established by the
Board of Selectmen. Passage of the article requires a two-thirds vote of Town Meeting.
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By a vote of 23-0, the Advisory Committee recommends FAVORABLE ACTION on the
article, as reflected in the vote offered by the Board of Selectmen.

BACKGROUND:
Article 5, like Article 4, is being brought to Town Meeting at this time because its approval
will facilitate the development of the former Cleveland Circle Cinema site.

DISCUSSION:

After listening to the information presented by special counsel to the Town, Jennifer Gilbert,
the Advisory Committee concluded that the actions proposed by Article 5 present no risk to
the Town and fall into a “housekeeping” category.

Clinton Road neighbors impacted by this agreement will benefit from anticipated
landscaping improvements they agree on with site developers; and, the Town will have no
further maintenance obligations for the site.

RECOMMENDATION:
The Advisory Committee unanimously recommends FAVORABLE ACTION on the motion
offered by the Selectmen.

XXX
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ARTICLE 6

SIXTH ARTICLE
Submitted by: Board of Selectmen

To see if the Town will authorize the Board of Selectmen to enter into any necessary
agreement(s) and/or amendments to existing agreements, and to authorize, ratify and affirm
such existing agreements in order to carry out the terms and conditions set forth in a certain
Payment in Lieu of Taxes (PILOT) and Development Agreement between First General
Realty Corp. and the Town of Brookline dated May 24, 2011 as amended on July 22, 2014
pertaining to the parcels of land and buildings thereon that make-up the so-called former
Cleveland Circle Cinema property at 375-399 Chestnut Hill Avenue, and upon such other
terms and conditions that the Board deems in the best interest of the Town with respect to the
current proposed development of the site known as the former Cleveland Circle Cinema site.

Or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION

This Atrticle, if approved by majority vote, will allow the Selectmen to carry out the terms of
the Payment in Lieu of Taxes (PILOT) and Development Agreement between First General
Realty Corp. and the Town of Brookline dated May 24, 2011 as amended on July 22, 2014
pertaining to the development of the parcels of land and buildings thereon that make-up the
so-called former Cleveland Circle Cinema site at 375-399 Chestnut Hill Avenue. Copies of
the Agreement and First Amendment are available for review on-line on the Town’s web site
through the Planning Department. If approved this article will also authorize the Selectmen
to enter into any further agreement(s) or amendments, such as an Escrow Agreement
outlining the terms upon which a portion of the Town’s Sewer Easement that runs through
the property would be released or any amendment to the existing Agreement(s) which would
further benefit the Town with respect to the current proposed development of the site.

SELECTMEN’S RECOMMENDATION

Acrticles 4 through 6 are associated with the redevelopment of the Cleveland Circle Cinema
site. On behalf of the Town, the Selectmen entered into a Payment in Lieu of Taxes (PILOT)
and Development Agreement with First General Realty Corp. on May 24, 2011, as amended
on July 22, 2014. This agreement pertains to the development of the parcels of land and
buildings thereon that make-up the so-called former Cleveland Circle Cinema site at 375-399
Chestnut Hill Avenue. Article 6 authorizes the Selectmen to carry out the terms of these
agreements and to enter into other necessary agreements in connection with the proposed
development. By a vote of 5-0 taken on September 30, 2014, the Board recommends
FAVORABLE ACTION on the vote offered by the Advisory Committee.
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ADVISORY COMMITTEE’S RECOMMENDATION

BACKGROUND:

Article 6 is a companion article to Articles 4 and 5. Whereas, Articles 4 and 5 are concerned
with unused sewers and sewer easements, Article 6 is related to previously signed Developer
and PILOT agreements for the site.

Favorable Action on Article 6 would grant the Board of Selectmen the rights to carry out the
agreements entered into on May 24, 2011 and July 22, 2014 and allow them to enter into any
further agreements, such as an Escrow Agreement, or amend the existing agreements to
strengthen the Town’s position with respect to the current proposed development of the
former Cleveland Circle Cinema site.

RECOMMENDATION:
By a unanimous (24-0-0) vote, the Advisory Committee recommends FAVORABLE
ACTION on the following:

VOTED: that the Town authorize the Board of Selectmen to enter into any
necessary agreement(s) and/or amendments to existing agreements, and to authorize, ratify
and affirm such existing agreements in order to carry out the terms and conditions set forth in
a certain Payment in Lieu of Taxes (PILOT) and Development Agreement between First
General Realty Corp. and the Town of Brookline dated May 24, 2011 as amended on July 22,
2014 pertaining to the parcels of land and buildings thereon that make-up the so-called
former Cleveland Circle Cinema property at 375-399 Chestnut Hill Avenue, and upon such
other terms and conditions that the Board deems in the best interest of the Town with respect
to the current proposed development of the site known as the former Cleveland Circle
Cinema site.

DISCUSSION:

In the spring of 2011, Town Meeting voted to create special zoning district, the Cleveland
Circle Hotel Overlay District. The zoning change was designed to allow a significant portion
of the development of the site of the former Cleveland Circle Cinema to be located in
Brookline and guarantees revenue in the form of property and occupancy excise (hotel room)
taxes. Subsequent to the zoning change, the Town entered into a PILOT and Development
agreement with Boston Development Group that would guarantee property tax revenues
should the property be sold or transferred to a nonprofit entity.

In July 2014, that agreement was modified to increase the number of hotel rooms on the
Brookline side of the hotel from 40 to 60, limit the length of the side of the building along
Clinton Road to 285 feet, and limit the number of parking spaces that can exit directly to
Beacon Street. The amendment to the PILOT agreement also stipulates that the Project Plans
must include details for the placement and specifications for all rooftop equipment, exterior
lighting and the timing of delivery operations to the site.

While the modified Development Agreement, specifies that all fencing and landscaping
arrangements for residents north of Clinton Road from Chestnut Hill Ave to Willow
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Crescent/Taylor Crossway be laid out in the Project Plan, it does not address issues of
liability for the abandoned sewer pipes. The sewer pipes are clay pipes buried at a depth of 7
to 13 feet and likely be left in place due to the difficulty in removing them. Favorable action
on Article 6 would empower the Board of Selectmen to negotiate the transfer and/or
apportionment of liability to the appropriate parties or any other agreement.

XXX
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ARTICLE 7

SEVENTH ARTICLE
Submitted by: Board of Selectmen and Alex Coleman

To see if the Town will amend Articles 3.9, 3.15., 4.4, 4.5 and 5.5 of the Town’s General By-
laws, by adding the following new language (new language is underlined):

Article 3.9 (Brookline Commission for Women)
Section 3.9.2
(b) Take such action as the Commission considers appropriate to advance the aims of the

State Equal Rights Amendment to ensure the equal status of women of every race, creed,
color, national origin, age, gender identity or gender expression, and sexual orientation.

(©) The term “women” in this Article 3.9 shall include all women, whether by assignment
at birth, or gender identity as defined in G.L. c. 4, s. 7, cl. Fifty-ninth.*

Article 3.15 (Human Resources Program, Board and Office)
Section 3.15.2 (Function and Purpose)

(e) assuring fair treatment of all applicants and employees in all aspects of personnel
administration without regard to political affiliation, race, color, age, national origin, gender,
gender identity or gender expression, sexual orientation, marital status, handicap or religion
and with proper regard for privacy, basic rights outlined in this chapter and constitutional
rights as citizens, and;

Article 4.4 (Fair Employment Practices with Regard to Contracts)

(b) In the performance of work under this Contract, the Contractor shall not discriminate
in employment practices or in the selection or retention of subcontractors or in the
procurement of materials or rental of equipment on the grounds of race, color, religion,
gender identity or gender expression, or national origin, or on the grounds of age or sex
except when age or sex is a bona fide occupational qualification.

The Contractor will send workers with which he has a collective bargaining
agreement or other contract or understanding, a notice advising the said labor union or

1G.L.c. 4,s.7, cl. Fifty-ninth provides, in relevant part, as follows: “Gender identity” shall mean a person’s
gender-related identity, appearance or behavior, whether or not that gender-related identity, appearance or
behavior is different from that traditionally associated with the person’s physiology or assigned sex at birth.
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workers’ representative of the Contractor’s commitments under this section, and shall post
copies of such notice in conspicuous places available to employees and applicants for
employment.

(©) In all solicitations either by competitive bidding or negotiation made by the
Contractor for work to be performed under a subcontract and for the procurement of
materials and equipment, each potential subcontractor or supplier shall be notified in writing
by the Contractor of the Contractor’s obligations under this Contract relative to non-
discrimination on grounds of race, color, religion, gender identity or gender expression,
national origin, age or sex, and his obligations to pursue an affirmative course of action as
required by paragraph (d).

(d) The Contractor will pursue an affirmative course of action as required by affirmative
action guidelines adopted by the Human Relations Commission in effect on the effective date
of the contract, or when calls for proposals are made, whichever is sooner, which are herein
incorporated by reference, attached hereto, and made a part of this contract and to the nature
and size of his work force, to insure that applicants are sought and employed, and that
employees are treated, during their employment, without regard to their race, color, gender
identity or gender expression, national origin or ancestry, or religion. No changes in
affirmative action guidelines hereinafter adopted by the Commission shall be effective with
respect to contracts already in effect, without the express written consent of the contractor.

Avrticle 4.5 (Discrimination Prohibition with Regard to Contracts)
Section 4.5.1 (Unlawful Practice)

It shall be an unlawful practice for a person proposing to enter into a contract with the Town,
under General laws, Chapter 30b, that exceeds $10,000.00, to discriminate against any
individual because of the race, color, religious creed, national origin, sex, gender identity or
gender expression, sexual orientation, which shall not include persons whose sexual
orientation involves minor children as the sex object, age or ancestry of any individual.

Article 5.5 (Fair Housing By-law)
Section 5.5.1 (Policy of the Town of Brookline)

It is hereby declared to be the policy of the Town of Brookline that each individual regardless
of race, color, creed, religion, sex, handicap, children, marital status, sexual orientation,
source of income, military status, age, ancestry, gender identity or gender expression, and/or
national origin shall have equal access to housing accommodations within the Town. Further
it is the policy of the Town to encourage and bring about mutual understanding and respect
among all individuals in the Town by the elimination of prejudice and discrimination in the
area of housing.

Section 5.5.3 (Definition of Terms)
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To “discriminate” includes to design, promote, implement or carryout any policy, practice or
act which by design or effect segregates, separates, distinguishes or has as disproportionate
impact according to race, color, creed, religion, sex, handicap, children, marital status, sexual
orientation, receipt of rental housing assistance or other public assistance, military status,
age, ancestry, gender identity or gender expression, and/or national origin.

Section 5.5.4 (Unlawful Housing Practices)

()

(b)

1. to discriminate directly or indirectly make or cause to be made any written or
oral inquiry concerning the race, color, creed, religion, sex, handicap, children,
marital status, sexual orientation, military status, age, ancestry, gender identity or
gender expression, and/or national origin of any prospective purchaser, occupant, or
tenant of such housing accommodations;

2. to discriminate or directly or indirectly to refuse to sell, rent, lease, let or
otherwise deny to or withhold from any individual, such housing accommodation
because of race, color, creed, religion, sex, handicap, marital status, children, sexual
orientation, receipt of rental housing assistance or other public assistance, military
status, age, ancestry, gender identity or gender expression, and/or national origin;

3. to discriminate or to directly or indirectly print or publish or cause to be
printed or published, circulated, broadcasted, issued, used, displayed, posted, or
mailed any written, printed, painted, or oral communication, notice, or advertisement
relating to the sale, rental, lease, or let of such housing accommodation which
indicates any preference, denial, limitation, specification, qualification, or
discrimination, based upon race, color, creed, religion, sex, handicap, children,
marital status, sexual orientation, receipt of rental housing assistance, military status,
age, ancestry, gender identity or gender expression, and/or national origin;

4. to directly or indirectly discriminate against any person because of race, color,
creed, religion, sex, handicap, children, marital status, sexual orientation, receipt of
rental housing assistance or other public assistance, military status, age, ancestry,
gender identity or gender expression, and/or national origin in the terms, conditions or
privileges of the sale, rental, lease, or let of any such housing accommodation or in
the furnishing of facilities or services in connection therewith.

1. to discriminate or to directly or indirectly make or cause to be made any
written or oral inquiry concerning the race, color, creed, religion, sex, handicap,
children, marital status, sexual orientation, military status, age, ancestry, gender
identity or gender expression, and/or national origin or any individual seeking such
financial assistance, or of existing or prospective occupants or tenants of such
housing accommodation;

2. to discriminate directly or indirectly in the terms, conditions or privileges
relating to the obtaining or use of any such financial assistance because of race, color,
creed, religion, sex, handicap, children, marital status, sexual orientation, receipt of
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(©)

(d)

rental housing assistance or other public assistance, military status, age, ancestry,
gender identity or gender expression, and/or national origin;

3. to discriminate or to directly or indirectly deny or limit such application for
financial assistance on the basis of an appraiser’s evaluation, independent or not of
the property or neighborhood under consideration, when such evaluation is based on
race, color, creed, religion, sex, handicap, children, marital status, sexual orientation,
receipt of rental housing assistance or other public assistance, military status, age,
ancestry, gender identity or gender expression, and/or national origin.

1. implicit or explicit representations regarding the existing or potential
proximity of real property owned, used or occupied by persons of any particular race,
color, creed, religion, sex, handicap, marital status, sexual orientation, receipt of
rental housing assistance or other public assistance, military status, age, ancestry,
gender identity or gender expression, and/or national origin, or the presence of
children.

2. implicit or explicit representations regarding the effects or consequences of
any such existing or potential proximity including, but not limited to, the lowering of
property values, an increase in criminal or antisocial behavior, or a decline in the
quality of schools or other facilities;

3. implicit or explicit false representations regarding the availability of suitable
housing within a particular neighborhood or area, or failure to disclose or offer to
show all properties listed or held for sale, rent, lease, or let within a requested price
range, regardless of location, on the basis of race, color, creed, religion, sex,
handicap, children, marital status, sexual orientation, receipt of rental housing
assistance or other public assistance, military status, age, ancestry, gender identity or
gender expression, and/or national origin.

1. for any person, agent, manager, owner, or developer of any apartment or
housing unit, complex or development, whether commercial or residential, to directly
or indirectly make or keep a record of any applicant’s prospective tenant’s or existing
tenant’s race, color, creed, religion, sex, handicap, children, marital status, sexual
orientation, receipt of rental housing assistance or other public assistance, military
status, age, ancestry, gender identity or gender expression, and/or national origin;

2. to use any form of housing or loan application which contains questions or
entries directly or indirectly pertaining to race, color, creed, religion, sex, handicap,
children, marital status, sexual orientation, age, ancestry, gender identity or gender
expression, and/or national origin;

3. to establish, announce or follow a pattern, practice or policy of denying
excluding or limiting by any means whatsoever housing accommodations because of
race, color, creed, religion, sex, handicap, children, marital status, sexual orientation,
military status, age, ancestry, gender identity or gender expression, and/or national
origin.
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Section 5.5.7 (Functions, Powers and Duties of the (Human Relations-Youth Resources
Commission)
(©) 1. To make studies and survey and to issue such publications and research as, in

its judgment, will tend to promote good will and minimize or eliminate discrimination in
housing because of race, color, creed, religion, sex, handicap, children, marital status, sexual
orientation, source of income including rental housing assistance, military status, age,
ancestry, gender identity or gender expression, and/or national origin.

Or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION

At the May, 2014 Annual Town Meeting, Town Meeting approved Article 31 by unanimous
vote. Article 31, a citizen-petitioned article filed by Brookline resident Alex Coleman, called
for the Town “to affirm its support for the prohibition of discrimination or harassment on the
basis of gender identity and gender expression in employment, housing, public
accommodations, credit and lending, and public education,” and requested “the Legal
Services Department [to] propose appropriate changes that are consistent with [the purpose
of Article 31] to all relevant Town By-Laws and that such changes be included in the
Warrant for the November 2014 Town Meeting, or as soon thereafter as is reasonably
feasible.”

Town Meeting also approved Article 10 at the May 2014 Annual Town Meeting, which
sought to revoke Article 3.14 of the Town’s General by-laws and replace it with a new
Article 3.14. The proposed new By-law identifies “gender identity or expression” as a
“Brookline Protected Class.” In anticipation of the Attorney General’s approval of Article
10, this warrant article does not address Article 3.14. Should the Attorney General not
approve Article 3.14, appropriate action will be taken at the Special Town Meeting to be held
in May, 2015.

This warrant article seeks to effectuate the purpose and intent of Article 31.

SELECTMEN’S RECOMMENDATION

Acrticle 7, a jointly sponsored article by the Board of Selectmen and Dr. Alex Coleman, is an
outcome of the resolution adopted by Town Meeting in May, 2014 under Article 31, which
was a resolution affirming the Town’s support for the prohibition of discrimination or
harassment on the basis of gender identity and gender expression in employment, housing,
public accommodations, credit and lending, and public education. Part of the resolution
asked Town Counsel to propose appropriate changes that are consistent with the purpose of
Article 31 to all relevant Town By-Laws and that such changes be included in the Warrant
for the November 2014 Town Meeting, or as soon thereafter as is reasonably feasible. The
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Board applauds Town Counsel’s efforts to have this work done in time for the Fall Town
Meeting.

Town Counsel identified five sections of the Town’s By-Laws that needed to be updated:

Article 3.9 - Brookline Commission for Women

Article 3.15 - Human Resources Program, Board and Office
Article 4.4 - Fair Employment Practices with Regard to Contracts
Avrticle 4.5 - Discrimination Prohibition with Regard to Contracts
Article 5.5 - Fair Housing By-Law

By a vote of 4-0 taken on October 28, 2014, recommends FAVORABLE ACTION on the
following:

VOTED: that the Town amend Articles 3.9, 3.15., 4.4, 4.5 and 5.5 of the Town’s
General By-laws, by adding the following new language (new language is underlined):
Article 3.9 (Brookline Commission for Women)
Section 3.9.2
(b) Take such action as the Commission considers appropriate to advance the aims of the

State Equal Rights Amendment to ensure the equal status of women of every race, creed,
color, national origin, age, gender identity or gender expression, and sexual orientation.

(©) The term “women” in this Article 3.9 shall include all women, whether by assignment
at birth, or gender identity as defined in G.L. c. 4, s. 7, cl. Fifty-ninth.?

Article 3.15 (Human Resources Program, Board and Office)
Section 3.15.2 (Function and Purpose)

(e) assuring fair treatment of all applicants and employees in all aspects of personnel
administration without regard to political affiliation, race, color, age, national origin, gender,
gender identity or gender expression, sexual orientation, marital status, handicap or religion
and with proper regard for privacy, basic rights outlined in this chapter and constitutional
rights as citizens, and;

Article 4.4 (Fair Employment Practices with Regard to Contracts)

2G.L.c. 4,s. 7, cl. Fifty-ninth provides, in relevant part, as follows: “Gender identity” shall mean a person’s
gender-related identity, appearance or behavior, whether or not that gender-related identity, appearance or
behavior is different from that traditionally associated with the person’s physiology or assigned sex at birth.
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(b) In the performance of work under this Contract, the Contractor shall not discriminate
in employment practices or in the selection or retention of subcontractors or in the
procurement of materials or rental of equipment on the grounds of race, color, religion,
gender identity or gender expression, or national origin, or on the grounds of age or sex
except when age or sex is a bona fide occupational qualification.

The Contractor will send workers with which he has a collective bargaining
agreement or other contract or understanding, a notice advising the said labor union or
workers’ representative of the Contractor’s commitments under this section, and shall post
copies of such notice in conspicuous places available to employees and applicants for
employment.

(© In all solicitations either by competitive bidding or negotiation made by the
Contractor for work to be performed under a subcontract and for the procurement of
materials and equipment, each potential subcontractor or supplier shall be notified in writing
by the Contractor of the Contractor’s obligations under this Contract relative to non-
discrimination on grounds of race, color, religion, gender identity or gender expression,
national origin, age or sex, and his obligations to pursue an affirmative course of action as
required by paragraph (d).

(d) The Contractor will pursue an affirmative course of action as required by affirmative
action guidelines adopted by the Human Relations Commission in effect on the effective date
of the contract, or when calls for proposals are made, whichever is sooner, which are herein
incorporated by reference, attached hereto, and made a part of this contract and to the nature
and size of his work force, to insure that applicants are sought and employed, and that
employees are treated, during their employment, without regard to their race, color, gender
identity or gender expression, national origin or ancestry, or religion. No changes in
affirmative action guidelines hereinafter adopted by the Commission shall be effective with
respect to contracts already in effect, without the express written consent of the contractor.

Article 4.5 (Discrimination Prohibition with Regard to Contracts)
Section 4.5.1 (Unlawful Practice)

It shall be an unlawful practice for a person proposing to enter into a contract with the Town,
under General laws, Chapter 30b, that exceeds $10,000.00, to discriminate against any
individual because of the race, color, religious creed, national origin, sex, gender identity or
gender expression, sexual orientation, which shall not include persons whose sexual
orientation involves minor children as the sex object, age or ancestry of any individual.

Article 5.5 (Fair Housing By-law)

Section 5.5.1 (Policy of the Town of Brookline)
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It is hereby declared to be the policy of the Town of Brookline that each individual regardless
of race, color, creed, religion, sex, handicap, children, marital status, sexual orientation,
source of income, military status, age, ancestry, gender identity or gender expression, and/or
national origin shall have equal access to housing accommodations within the Town. Further
it is the policy of the Town to encourage and bring about mutual understanding and respect
among all individuals in the Town by the elimination of prejudice and discrimination in the
area of housing.

Section 5.5.3 (Definition of Terms)

To “discriminate” includes to design, promote, implement or carryout any policy, practice or
act which by design or effect segregates, separates, distinguishes or has as disproportionate
impact according to race, color, creed, religion, sex, handicap, children, marital status, sexual
orientation, receipt of rental housing assistance or other public assistance, military status,
age, ancestry, gender identity or gender expression, and/or national origin.

Section 5.5.4 (Unlawful Housing Practices)

(e) 1. to discriminate directly or indirectly make or cause to be made any written or
oral inquiry concerning the race, color, creed, religion, sex, handicap, children,
marital status, sexual orientation, military status, age, ancestry, gender identity or
gender expression, and/or national origin of any prospective purchaser, occupant, or
tenant of such housing accommodations;

2. to discriminate or directly or indirectly to refuse to sell, rent, lease, let or
otherwise deny to or withhold from any individual, such housing accommodation
because of race, color, creed, religion, sex, handicap, marital status, children, sexual
orientation, receipt of rental housing assistance or other public assistance, military
status, age, ancestry, gender identity or gender expression, and/or national origin;

3. to discriminate or to directly or indirectly print or publish or cause to be
printed or published, circulated, broadcasted, issued, used, displayed, posted, or
mailed any written, printed, painted, or oral communication, notice, or advertisement
relating to the sale, rental, lease, or let of such housing accommodation which
indicates any preference, denial, limitation, specification, qualification, or
discrimination, based upon race, color, creed, religion, sex, handicap, children,
marital status, sexual orientation, receipt of rental housing assistance, military status,
age, ancestry, gender identity or gender expression, and/or national origin;

4, to directly or indirectly discriminate against any person because of race, color,
creed, religion, sex, handicap, children, marital status, sexual orientation, receipt of
rental housing assistance or other public assistance, military status, age, ancestry,
gender identity or gender expression, and/or national origin in the terms, conditions or
privileges of the sale, rental, lease, or let of any such housing accommodation or in
the furnishing of facilities or services in connection therewith.
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1. to discriminate or to directly or indirectly make or cause to be made any
written or oral inquiry concerning the race, color, creed, religion, sex, handicap,
children, marital status, sexual orientation, military status, age, ancestry, gender
identity or gender expression, and/or national origin or any individual seeking such
financial assistance, or of existing or prospective occupants or tenants of such
housing accommodation;

2. to discriminate directly or indirectly in the terms, conditions or privileges
relating to the obtaining or use of any such financial assistance because of race, color,
creed, religion, sex, handicap, children, marital status, sexual orientation, receipt of
rental housing assistance or other public assistance, military status, age, ancestry,
gender identity or gender expression, and/or national origin;

3. to discriminate or to directly or indirectly deny or limit such application for
financial assistance on the basis of an appraiser’s evaluation, independent or not of
the property or neighborhood under consideration, when such evaluation is based on
race, color, creed, religion, sex, handicap, children, marital status, sexual orientation,
receipt of rental housing assistance or other public assistance, military status, age,
ancestry, gender identity or gender expression, and/or national origin.

1. implicit or explicit representations regarding the existing or potential
proximity of real property owned, used or occupied by persons of any particular race,
color, creed, religion, sex, handicap, marital status, sexual orientation, receipt of
rental housing assistance or other public assistance, military status, age, ancestry,
gender identity or gender expression, and/or national origin, or the presence of
children.

2. implicit or explicit representations regarding the effects or consequences of
any such existing or potential proximity including, but not limited to, the lowering of
property values, an increase in criminal or antisocial behavior, or a decline in the
quality of schools or other facilities;

3. implicit or explicit false representations regarding the availability of suitable
housing within a particular neighborhood or area, or failure to disclose or offer to
show all properties listed or held for sale, rent, lease, or let within a requested price
range, regardless of location, on the basis of race, color, creed, religion, sex,
handicap, children, marital status, sexual orientation, receipt of rental housing
assistance or other public assistance, military status, age, ancestry, gender identity or
gender expression, and/or national origin.

1. for any person, agent, manager, owner, or developer of any apartment or
housing unit, complex or development, whether commercial or residential, to directly
or indirectly make or keep a record of any applicant’s prospective tenant’s or existing
tenant’s race, color, creed, religion, sex, handicap, children, marital status, sexual
orientation, receipt of rental housing assistance or other public assistance, military
status, age, ancestry, gender identity or gender expression, and/or national origin;
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2. to use any form of housing or loan application which contains questions or
entries directly or indirectly pertaining to race, color, creed, religion, sex, handicap,
children, marital status, sexual orientation, age, ancestry, gender identity or gender
expression, and/or national origin;

3. to establish, announce or follow a pattern, practice or policy of denying
excluding or limiting by any means whatsoever housing accommodations because of
race, color, creed, religion, sex, handicap, children, marital status, sexual orientation,
military status, age, ancestry, gender identity or gender expression, and/or national
origin.

Section 5.5.7 (Functions, Powers and Duties of the (Human Relations-Youth Resources
Commission)

(©) 1. To make studies and survey and to issue such publications and research as, in
its judgment, will tend to promote good will and minimize or eliminate discrimination in
housing because of race, color, creed, religion, sex, handicap, children, marital status, sexual
orientation, source of income including rental housing assistance, military status, age,
ancestry, gender identity or gender expression, and/or national origin.

ROLL CALL VOTE:
Favorable Action

Daly

DeWitt

Wishinsky

Franco

ADVISORY COMMITTEE’S RECOMMENDATION

RECOMMENDATION:
The Advisory Committee by a vote of 22-0-1 recommends FAVORABLE ACTION on
Article 7, as moved by the Board of Selectmen.

WA 7 seeks to amend Articles 3.9 (Brookline Commission for Women), 3.15 (Human
Resources Program, Board and Office), 4.4 (Fair Employment Practices with Regard to
Contracts), 4.5 (Discrimination Prohibition with Regard to Contracts) and 5.5 (Fair Housing
By-law) of the Town’s General By-laws, by adding the following new language: gender
identity or gender expression. “Gender identity or gender expression” is a newly-approved
“Brookline Protected Class” in Article 3.14 (Division of Human Relations — Youth
Resources), and the proposed amendments will add that protected class to other relevant
sections of the Town’s By-laws. The Advisory Committee was, with one abstention, in full
agreement with the intent of this warrant article.
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BACKGROUND:

WAT7 was filed as a follow-up to a warrant article passed unanimously at the May 2014
Annual Town Meeting (WA31). That resolution asked that the Town affirm its commitment
to diversity and inclusion by “explicitly” adopting a prohibition against discrimination based
on gender identity and expression. TM passed an amended version recommended by the
Advisory Committee and supported by the Board of Selectmen, which included an action
plan — that Town Counsel’s Office “review the Town’s By-Laws and propose appropriate
changes that are consistent with the purpose” of that resolution.

In its review, Town Counsel Office noticed that Article 3.14 of the General By-Laws, which
created a Division within the Town to advocate for protecting individuals in Brookline from
discrimination, needed to be amended to include the gender-related language that was the
intent of the resolution. That amended Article 3.14 was submitted to the Attorney General’s
Office (AGO) for approval. The AGO recently approved the new Article 3.14, which now
includes “gender or gender identity” as a “Brookline Protected Class”. This current warrant
article adds that language to other relevant sections of the Town’s By-laws.

DISCUSSION:

On July 1% of 2012, the Transgender Equal Rights Act went into effect in the Commonwealth
of Massachusetts, with Massachusetts becoming the sixteenth state along with the District of
Columbia, to provide legal protection against discrimination based on gender identity or
gender expression in the areas of employment, housing, education, credit and hate crimes.
The work on this issue for the Commonwealth is incomplete since it did not give transgender
equal rights in the area of public accommodations.

Alex Coleman, the petitioner, is an attorney and clinical psychologist, who is also
transgender. The petitioner noted that “gender identity or gender expression” as a class, has
fewer protections than other protected classes. The resolution passed in May 2014 added
actionable language, and the current warrant article is step 2 in the process.

The discussion focused on understanding the terms “gender identity” and *“gender
expression”. “Gender identity”, as defined by the petitioner, relates to one’s internal
experience of gender (who you know yourself to be). “Gender expression,” on the other
hand, is how one shows to the world one’s gender identity. With the proposed changes to the
by-laws, both gender identity and expression will be protected under municipal statute, which
aligns with the State’s Transgender Equal Rights Act.

It should be noted that “gender identity or expression” is in the State’s public school anti-
bullying law (Ch. 71, s. 370, d.3). In M.G.L. c.4, s.7, cl. Fifty-ninth, the definition of
“gender identity” has within it the qualities of gender expression: “a person’s gender-related
identity, appearance or behavior, whether or not that gender-related identity, appearance or
behavior is different from that traditionally associated with the person’s physiology or
assigned sex at birth.” This State definition is referenced only under Article 3.9 (Brookline
Commission for Women), in the new Section 3.9.2 (c), where the term “women” is further
clarified to include “all women, whether by assignment at birth, or gender identity as defined
in M.G.L. c.4...” In all other appropriate Articles (3.15, 4.4, 4.5, 5.5) of the Town’s General
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By-Laws only the language “gender identity or gender expression” is added to the
antidiscrimination protected classes.

A closer look at the sections of the Town’s By-laws amended by this warrant article revealed
some inconsistencies in terms of the number of protected classes specifically named. For
example, Article 4.4 (fair employment regarding contracts) doesn’t reference sexual
orientation as a protected class, whereas Article 4.5 (discrimination prohibition regarding
contracts) does along with some clarifying language. As the Advisory Committee observed
and discussed these inconsistencies, it was determined that the Articles were a product of
society at a particular time — which could be said of this current article as well.

It is beyond the scope to make changes beyond adding the language stated Article 7. It was,
however, suggested that in the future it might be simpler to have a definition of “Brookline
Protected classes” which includes a list of all protected classes. In that way only the
definition would need to be revised as changes were needed, and not each sub-section of the
Town’s By-laws.

XXX
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ARTICLE 8

EIGHTH ARTICLE
Submitted by: Police Chief

To see if the Town will amend the General By-laws, Article 8.5, Disorderly Behavior, as
follows (additions appear in underlined bold text, and deletions appear in stricken bold text):

ARTICLE 8.5
DISORDERLY BEHAVIOR and DISTURBING THE PEACE

SECTION 8.5.1 DEFINITION

A person is “disorderly,” as used in Article 8.5, if, with purpose to cause public
inconvenience, annoyance or alarm, or recklessly creating a risk thereof, that person: A.
engages in fighting or threatening, or in violent or tumultuous behavior; or B. makes
unreasonable noise, or disturbs the peace and-guiet-enjoyment of any residential premises;

act which serves no legitimate purpose of the actor. A person *“disturbs the peace,” as used

in_Section B of the foregoing, if the person engages in conduct that (a) most people
would find to be unreasonably disruptive, such as making loud and disturbing noise,
and (b) did in fact annoy or disturb at least one person or interfered with at least one
person’s right to be undisturbed. This definition of “disorderly” shall only relate to
activities that involve no lawful exercise of a First Amendment right.

SECTION 8.5.2 DISORDERLY ACTION

No person shall behave in a disorderly manner in any street, public place or place which the
public has a right of access.

SECTION 8.5.34 PRESENT TO DISTURB

No person shall be, or remain, upon any street, sidewalk, or upon any doorstep, portico, or
other projection of any house or building not owned by such person, to annoy or disturb any
person as defined above in 85.2.b.

SECTION 8.5.45 SPECIFIC PENALTY FOR VIOLATION OF SECTIONS
8.5.1 THROUGH 8.5.34
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A violation of the provisions of 8.5.1 through 8.5.34 may be dealt with as a non-criminal
disposition under Article 10.3 of these by-laws and each violation shall be subject to a
specific penalty of $100.00.

SECTION 8.5.56 SOLICITING RIDES

No person, whether for the purpose of soliciting a ride from the operator of any vehicle, or
otherwise, shall stand on any sidewalk or street in such a manner as to obstruct a free passage
for pedestrians or vehicles.

SECTION 8.5.6+ ACTIVITIES IN STREETS

No person shall engage in any game, sport, or amusement, in any street, whereby the free,
safe, and convenient use thereof by travelers thereon shall in any way be interrupted.

SECTION 8.5.78 PEEPING

No person, except an officer of the law in the performance of his duties, shall enter upon the
premises of another with the intention of peeping into the windows of a house or spying upon
in any manner any person or persons therein.

SECTION 8.5.89 SLIPPERY SURFACE

No person shall throw or place upon any sidewalk or crosswalk, any banana skin, orange
peel, or any slippery or greasy substance.

SECTION 8.5.910 VANDALISM AND THE DEFACEMENT OF PUBLIC AND
PRIVATE PROPERTY

SECTION 8.5.910.1 Purpose and Intent

Vandalism and the existence of graffiti within the Town are considered a public and private
nuisance. The purpose of this by-law is to protect public and private property from acts of
vandalism and defacement by prohibiting the application of graffiti on such property and by
requiring property owners to remove publicly visible graffiti from their property within a
reasonable period of time.

SECTION 8.5.9108.2 Definitions

For the purposes of this by-law, “graffiti” is intended to mean the intentional painting,
marking, scratching, etching, coloring, tagging, or other defacement of any public or private
property without the prior written consent of the owner of such property.

SECTION 8.5.910.3 Prohibited Conduct

The application of graffiti to the real or personal property of another is prohibited.
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SECTION 8.5.910.4 Removal of Graffiti

Upon determining that graffiti exists on any private or other non-Town owned property and
that such graffiti can be viewed from a public place within the Town, the Chief of Police or
his designee may mail or deliver a notice to the owner of the property on which the graffiti
exists advising the owner that the graffiti must be removed within fourteen days.

In the case of graffiti on private residential property consisting of thirty dwelling units or
less, the property owner shall, within fourteen days of delivery of the notice, either remove
the graffiti or submit a written request to the Commissioner of Public Works along with a
release, requesting the Town to enter the property and assist in removing the graffiti. Upon
receipt of the property owner’s written request and release, the Commissioner of Public
Works or his designee shall determine whether the graffiti can be safely removed, and, if so,
whether it is appropriate to remove it. If the Town assists in the removal of such graffiti, the
Town shall charge the property owner a fee in the amount of the actual cost of removal or
one hundred dollars, whichever is less, provided that the property owner shall reimburse the
Town for the Town’s actual costs of removing such graffiti from any funds forfeited by the
offender to the property owner under any related criminal or non-criminal enforcement
action. Absent any forfeiture of funds to the property owner, as stated above, the Town shall
not assess more than a total of two hundred dollars in fees per property per owner in any 12
month period. If the Commissioner of Public Works or his designee determines that the
graffiti cannot be safely removed or that it is not appropriate for the Town to remove it, he
shall notify the property owner of his determination in writing and the property owner shall
remove the graffiti within fourteen days of delivery of such notice.

In the case of graffiti on commercial property or private residential property consisting of
more than thirty dwelling units, the property owner shall, within fourteen days of delivery of
the notice, remove the graffiti at his own expense.

Notwithstanding any other provisions contained herein, if such graffiti is within an Historic
District established under Section 5.6 of the Town’s By-laws, then any guidelines or Rules or
Regulations adopted by the Preservation Commission pertaining to the removal of graffiti
shall apply if and to the extent not inconsistent with this by-law.

SECTION 8.5.910.5 Enforcement

Failure to remove the graffiti or make a written request to the Commissioner of Public Works
in accordance with the requirements of Section 8.5.910.4 within fourteen days of delivery of
the notice may be deemed a violation of this section and shall be dealt with as a non-criminal
offense

in accordance with the provisions of G.L. c. 40, s. 21D and Article 10.3 of these By-laws.

Owners who repeatedly violate the provisions of Section 8.5.9108.4 may be prosecuted under
the provisions of Article 10.1 of these By-laws.
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Any fee charged by the Town for the cost of graffiti removal under section 8.5.910.4
remaining unpaid after sixty days of notice of such charge shall be subject to the provisions
of G.L. c. 40, s. 58.

Or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION

The 2013 Annual Town Meeting (ATM) considered and acted favorably on Warrant Article
14, which proposed certain changes to Article 8.5 of the Town’s By-Laws to make it explicit
that it encompasses conduct that disturbs the peace and quiet enjoyment of a residential
premises, and to increase the penalty for violation of the bylaw to $100 from $50. As
reflected in the combined reports to Warrant Article 14 to the 2013 ATM, questions arose
about the constitutionality of certain other language in Article 8.5 in light of court decisions
since the bylaw’s passage that limited the reach and enforceability of identical language in
the State statute addressing “disorderly conduct,” G.L. c. 272, Section 53. See, e.g.,
Commonwealth v. Chou, 433 Mass. 229 (2001); Commonwealth v. Sholley, 432 Mass. 721
(2000); Commonwealth v. Feigenbaum, 404 Mass. 471 (1989); Commonwealth v. A Juvenile,
368 Mass. 580 (1975); Alegata v. Commonwealth, 353 Mass. 287 (1967). The Moderator
ruled that changes that would address these concerns would be outside of the scope of
Warrant Article 14. Therefore, this warrant article is filed to now remedy the language of the
by-law to make it constitutional under applicable case law. In addition, the By-Law
amendments made by the 2013 ATM added “disturbing the peace” to the definition of
“disorderly conduct,” and cases define the meaning of “disturbing the peace.” See, e.g.,
Commonwealth v. Orlando, 371 Mass. 732 (1977). This warrant article proposes to make a
further amendment to Section 8.5.1 to place the public on notice of the case law definition of
“disturbing the peace.”

SELECTMEN’S RECOMMENDATION

Article 8 proposed amendments to the Town’s Disorderly Conduct By-Law, following the
changes made at the 2013 Annual Town Meeting. The primary change was making it
explicit that disturbing the peace and quiet of any residential premises was included within
the definition of disorderly behavior. In addition, the amendment allowed the Police
Department to treat such behavior as a non-criminal violation with a penalty of $100 (it was a
$50 fine and a misdemeanor infraction that left the offender with a criminal record). At the
time, there was concern that the Attorney General would have concerns regarding the
constitutionality of other portions of the by-law resulting from court decisions over the years
narrowing and holding invalid certain language of the state statute. This Article is being filed
to address those concerns.

The first proposed amendment to the by-law addresses the issue of disturbing the peace. The
title of Article 8.5 is modified by adding the words “and DISTURBING THE PEACE” and a
definition of disturbing the police is added to Section 8.5.1. The chosen definition comes
directly from case law: “A person “disturbs the peace’ ... if the person engages in conduct
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that (a) most people would find to be unreasonably disruptive, such as making loud and
disturbing noise, and (b) did in fact annoy or disturb at least one person or interfered with at
least one person’s right to be undisturbed.” (Commonwealth v. Orlando, 371 Mass. 732
(1977). The sentence “[T]his definition of ‘disorderly’ shall only relate to activities that
involve no lawful exercise of a First Amendment right” was added for purposes of clarifying
the limits of Article 8.5.1 and incorporates virtually verbatim the language of the SJC’s
further narrowing and clarification of the state statute in Commonwealth v. A Juvenile, 368
Mass. 580, 597 (1975).

The second proposed amendment deletes the definition of “quiet enjoyment” in Section
8.5.1. The language “disturbing the peace and quiet enjoyment of any residential premises”
was added to Article 8.5.1 by the 2013 ATM. While “disturbing the peace” appears in the
state statute and is a related concept to “disorderly conduct,” “quiet enjoyment” is generally a
term of art in landlord/tenant and real estate law (as in “breach of the covenant of quiet
enjoyment”). It can now be deleted since the definition of “disturbing the peace” is added.

The third proposed amendment deletes the words “makes offensively course utterance,
gesture or display, or addresses abusive language to any person present” in Section 8.5.1. In
Commonwealth v. A Juvenile, 368 Mass. 580 (1975), the SJC held this type of language to
be unconstitutionally overbroad and invalid. Therefore, it is removed from the by-law.

The final proposed amendment deletes Section 8.5.3. The Supreme Judicial Court’s decision
in Commonwealth v. Chou, 433 Mass. 229 (2001), suggested in dictum that the state statute’s
language making it an offense to “annoy and accost” only members of the opposite sex
would violate the Massachusetts Equal Rights Amendment. Therefore, the Chou decision
calls into question the validity of the “opposite sex” language in Article 8.5.3. In addition,
Article 8.5.3’s prohibition against “annoying” and *“offensive” language was ruled to be
unconstitutionally overbroad in Commonwealth v. A Juvenile, 368 Mass. 580 (1975). Read
together, these decisions seemed to render invalid much of Article 8.5.3.

The Selectmen recommend FAVORABLE ACTION, by a vote of 5-0 taken on October 14,
2014, on the article, which is reflected in the language offered by the Advisory Committee.

ADVISORY COMMITTEE’S RECOMMENDATION

RECOMMENDATION:

Warrant Article 8, amending Town Bylaw Section 8.5, was submitted by Brookline Police
Chief Daniel C. O’Leary. The Advisory Committee unanimously recommends
FAVORABLE ACTION, with one minor correction of a scrivener’s error.!  The
recommended vote is as follows:

! Warrant Article 8 is amended to correct a scrivener’s error in renumbered §8.5.3 to change the reference to
“Section 8.5.1” instead of “8§5.2.b.”



November 18, 2014 Special Town Meeting
8-6

VOTED: that the Town amend the General By-laws, Article 8.5, Disorderly
Behavior, as follows (additions appear in underlined bold text, and deletions appear in
stricken bold text):

ARTICLE 8.5
DISORDERLY BEHAVIOR and DISTURBING THE PEACE

SECTION 8.5.1 DEFINITION

A person is “disorderly,” as used in Article 8.5, if, with purpose to cause public
inconvenience, annoyance or alarm, or recklessly creating a risk thereof, that person: A.
engages in fighting or threatening, or in violent or tumultuous behavior; or B. makes
unreasonable noise, or disturbs the peace and-guiet-enjoyment of any residential premises;

act which serves no legitimate purpose of the actor. A person *“disturbs the peace,” as used

in_Section B of the foregoing, if the person engages in _conduct that (a) most people
would find to be unreasonably disruptive, such as making loud and disturbing noise,
and (b) did in fact annoy or disturb at least one person or interfered with at least one
person’s right to be undisturbed. This definition of “disorderly” shall only relate to
activities that involve no lawful exercise of a First Amendment right.

SECTION 8.5.2 DISORDERLY ACTION

No person shall behave in a disorderly manner in any street, public place or place which the
public has a right of access.

SECTION 8.5.34 PRESENT TO DISTURB

No person shall be, or remain, upon any street, sidewalk, or upon any doorstep, portico, or
other projection of any house or building not owned by such person, to annoy or disturb any
person as defined above in 85.2.b.

SECTION 8.5.45 SPECIFIC PENALTY FOR VIOLATION OF SECTIONS
8.5.1 THROUGH 8.5.34

A violation of the provisions of 8.5.1 through 8.5.34 may be dealt with as a non-criminal
disposition under Article 10.3 of these by-laws and each violation shall be subject to a
specific penalty of $100.00.
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SECTION 8.5.56 SOLICITING RIDES

No person, whether for the purpose of soliciting a ride from the operator of any vehicle, or
otherwise, shall stand on any sidewalk or street in such a manner as to obstruct a free passage
for pedestrians or vehicles.

SECTION 8.5.6% ACTIVITIES IN STREETS

No person shall engage in any game, sport, or amusement, in any street, whereby the free,
safe, and convenient use thereof by travelers thereon shall in any way be interrupted.

SECTION 8.5.78 PEEPING

No person, except an officer of the law in the performance of his duties, shall enter upon the
premises of another with the intention of peeping into the windows of a house or spying upon
in any manner any person or persons therein.

SECTION 8.5.89 SLIPPERY SURFACE

No person shall throw or place upon any sidewalk or crosswalk, any banana skin, orange
peel, or any slippery or greasy substance.

SECTION 8.5.910 VANDALISM AND THE DEFACEMENT OF PUBLIC AND
PRIVATE PROPERTY

SECTION 8.5.910.1 Purpose and Intent

Vandalism and the existence of graffiti within the Town are considered a public and private
nuisance. The purpose of this by-law is to protect public and private property from acts of
vandalism and defacement by prohibiting the application of graffiti on such property and by
requiring property owners to remove publicly visible graffiti from their property within a
reasonable period of time.

SECTION 8.5.910.2 Definitions

For the purposes of this by-law, “graffiti” is intended to mean the intentional painting,
marking, scratching, etching, coloring, tagging, or other defacement of any public or private
property without the prior written consent of the owner of such property.

SECTION 8.5.918.3 Prohibited Conduct

The application of graffiti to the real or personal property of another is prohibited.

SECTION 8.5.916.4 Removal of Graffiti
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Upon determining that graffiti exists on any private or other non-Town owned property and
that such graffiti can be viewed from a public place within the Town, the Chief of Police or
his designee may mail or deliver a notice to the owner of the property on which the graffiti
exists advising the owner that the graffiti must be removed within fourteen days.

In the case of graffiti on private residential property consisting of thirty dwelling units or
less, the property owner shall, within fourteen days of delivery of the notice, either remove
the graffiti or submit a written request to the Commissioner of Public Works along with a
release, requesting the Town to enter the property and assist in removing the graffiti. Upon
receipt of the property owner’s written request and release, the Commissioner of Public
Works or his designee shall determine whether the graffiti can be safely removed, and, if so,
whether it is appropriate to remove it. If the Town assists in the removal of such graffiti, the
Town shall charge the property owner a fee in the amount of the actual cost of removal or
one hundred dollars, whichever is less, provided that the property owner shall reimburse the
Town for the Town’s actual costs of removing such graffiti from any funds forfeited by the
offender to the property owner under any related criminal or non-criminal enforcement
action. Absent any forfeiture of funds to the property owner, as stated above, the Town shall
not assess more than a total of two hundred dollars in fees per property per owner in any 12
month period. If the Commissioner of Public Works or his designee determines that the
graffiti cannot be safely removed or that it is not appropriate for the Town to remove it, he
shall notify the property owner of his determination in writing and the property owner shall
remove the graffiti within fourteen days of delivery of such notice.

In the case of graffiti on commercial property or private residential property consisting of
more than thirty dwelling units, the property owner shall, within fourteen days of delivery of
the notice, remove the graffiti at his own expense.

Notwithstanding any other provisions contained herein, if such graffiti is within an Historic
District established under Section 5.6 of the Town’s By-laws, then any guidelines or Rules or
Regulations adopted by the Preservation Commission pertaining to the removal of graffiti
shall apply if and to the extent not inconsistent with this by-law.

SECTION 8.5.910.5 Enforcement

Failure to remove the graffiti or make a written request to the Commissioner of Public Works
in accordance with the requirements of Section 8.5.910.4 within fourteen days of delivery of
the notice may be deemed a violation of this section and shall be dealt with as a non-criminal
offense in accordance with the provisions of G.L. c. 40, s. 21D and Article 10.3 of these By-
laws.

Owners who repeatedly violate the provisions of Section 8.5.9108.4 may be prosecuted under
the provisions of Article 10.1 of these By-laws.

Any fee charged by the Town for the cost of graffiti removal under section 8.5.910.4
remaining unpaid after sixty days of notice of such charge shall be subject to the provisions
of G.L. c. 40, s. 58.
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SUMMARY:

Warrant Article 8 deletes language in Bylaw Article 8.5 that Town Counsel has determined
to be unconstitutional or constitutionally suspect in light of court decisions that have limited
the reach and enforceability of identical language in a State Criminal Statute addressing
disorderly conduct.> Warrant Article 8 also makes additional improving changes to Bylaw
Article 8.5.

BACKGROUND:

Bylaw Article 8.5 was amended by Warrant Article 14 of the May, 2013 Town Meeting.
During the deliberations on Warrant Article 14, the petitioners realized that some of the
provisions of Bylaw Article 8.5 were likely unconstitutional or constitutionally suspect.
Those problems could not be corrected then because any changes would be outside the scope
of the article as submitted. Warrant Article 14, however, was acted upon favorably, including
an increase in the penalty for violating the Bylaw to $100 from $50 (not an issue here). The
petitioners of the 2013 Warrant Article expected that the identified problems would be
corrected in a subsequent Town Meeting; thus, Warrant Article 8.

Warrant Article 8 was drafted by Town Counsel’s Office to address the problems identified
in 2013. Police Chief O’Leary agreed to serve as the petitioner. In support of the draft
prepared by Town Counsel’s Office, Patty Correa, Associate Town Counsel, prepared a
memorandum of law explaining the proposed amendments to Bylaw Article 8.5. The
Advisory Committee’s recommendation relies on Counsel Correa’s memorandum for the
analysis of the legal issues presented.

DISCUSSION:

1. CONSTITUTIONAL RELATED CHANGES

The constitutional problems are as follows:

() the phrase “makes offensively course (sic) utterance, gesture or display, or addresses
abusive language to any person present” in Bylaw Article 88.5.1 has been held to be
unconstitutionally overbroad and vague,® and is deleted by Warrant Article 8;

(b) Bylaw Article 88.5.3 has been deleted in its entirety because the words “offensive” and
“annoy” have been found to be unconstitutionally overbroad* and language proscribing
threats or annoying language directed to “persons of the opposite sex” may violate the
Massachusetts Equal Rights Amendment,” based on dicta in a Supreme Judicial Court case.®

2 Mass. Gen. Laws, ¢.273, §53.

* Commonwealth v. A Juvenile, 368 Mass. 580 (1975).

* Commonwealth v. A Juvenile, 368 Mass. 580 (1975).

® Mass. Const., Art. 1, as amended by Article CVI of the Articles of Amendment: “All people are born free and
equal and have certain natural, essential and unalienable rights; among which may be reckoned the right of
enjoying and defending their lives and liberties; that of acquiring, possessing and protecting property; in fine,
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By deleting the Bylaw Article 88.5.3 in its entirety, Warrant Article 8 is also deleting
language proscribing the use of “disorderly language to threaten.” But the Advisory
Committee was convinced that this concern is adequately addressed in Bylaw Article §8.5.1.
Issues and Answers:

0] Elimination of the phrase “makes offensively course (sic) utterance, gesture or
display, or addresses abusive language to any person present.” Counsel Correa explained that
the Massachusetts Supreme Judicial Court has ruled that similar language in the state
criminal code was overly-broad because it covers speech that, while offensive and coarse, is
nonetheless protected by the First Amendment to the U.S. Constitution. Mere swearing
cannot be cause for a criminal arrest.” But Counsel Correa noted that if the swearing is
accompanied by aggressive actions or threats, what some courts have called “fighting
words,”® there would be a basis for charging a person under Bylaw Article §8.5.1.

(i)  Town enforcement of the disorderly conduct provisions. Counsel Correa
responded that Bylaw Article 10 provides civil and criminal penalties for violation of the
various Bylaw Atrticles, including Bylaw Article 8.5. Police Chief O’Leary reported that the
police can charge a person, whose words rise to the level of threats, under the criminal laws
of the state. He also stated that anyone can make a complaint to the police and it will be
investigated, noting that the incident in question was reported to Town Counsel, not the
police.

(i) If a person uses abusive language in a school setting it would be called
bullying; women are especially affected by threatening abusive language or behavior. What
is abusive is a subjective judgment; courts have carefully distinguished mere abusive conduct
from conduct that constitutes threats.

(iv)  Example of subjective judgments, situations where what appears to be abusive
language and behavior is really the “normal” manner in which children on the autism
spectrum or the “typical teenager” communicates; such communications can be incorrectly
construed as threatening, especially if the person is African American. Police Chief O’Leary
stated that Brookline police are trained to properly respond in such situations. With respect
to children on the autism spectrum, he said that police officers are trained to assess the
child’s intent and the surrounding circumstances before taking any action. With respect to

that of seeking and obtaining their safety and happiness. Equality under the law shall not be denied or abridged
because of sex, race, color, creed or national origin.”

® Commonwealth v. Chou, 433 Mass. 229, 237-239 (2001) (obiter dicta: the language questioning the
constitutionality of the use of the phrase “person of the opposite sex” in the statute is not necessary to the
holding of the case and is not, therefore, the court’s final answer on this point)

" See, e.g., Commonwealth v. A Juvenile, 368 Mass. at 590 (quoting Cohen v. California, 403 U.S. 15, 23
(1971), “ ‘One man’s vulgarity is another’s lyric ... and the State may not, consistent with the First
Amendment, make an single ‘four—letter expletive’ a criminal offense.”)

8See, e.9., Commonwealth v. A Juvenile, 368 Mass. at 590 (“Thus, ‘so long as the means are peaceful, the
communication need not meet standards or acceptability.” ... And the means are presumed peaceful unless the
words used constitute fighting words.”
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African American teenagers, he said that police officers are trained to be sensitive to patterns
of behavior not just abusive language and to not make racial judgments.

(v) Deletion of Bylaw Avrticle 88.5.3, specifically the language proscribing threats
or annoying language directed to “persons of the opposite sex;” concern that women are
frequently the targets of threatening language; even if it may be unconstitutional under the
Massachusetts Equal Rights Amendment, the language proscribing offensive behavior
directed at persons of the opposite sex should be retained because it shows that Brookline is
serious about domestic violence and threats directed at women. Counsel Correa explained
that under Massachusetts Constitutional law, classifications based on sex are subject to
stricter scrutiny than other classifications and stricter than is required under the federal
Constitution. A law that is directed only at one gender has a high risk of being overturned if
challenged in court. She noted that some of the concerns being expressed are addressed in
the disorderly conduct and disturbing the peace provisions that still remain in Bylaw Article
8.5.

(vi)  Deletion from Bylaw Article §8.5.1 the words “addresses abusive language to
any person present.” Counsel Correa responded that the language in Bylaw Article §88.5.1 is
what the Supreme Judicial Court has affirmed as being constitutional and that Warrant
Article 8 is a careful attempt to keep within the clearly stated constitutional boundaries.

2. IMPROVING CHANGES

The improving changes to Bylaw Article 8.5 are as follows:
(a) The addition of “DISTURBING THE PEACE” to the title of Bylaw Article 8.5 and the
addition of a definition of “disturbing the peace” to Bylaw Atrticle §88.5.1;
(b) The deletion of the phrase “quiet enjoyment” from Bylaw Article 88.5.1; and
(c) The addition of the following limitation language to Bylaw Article 88.5.1: “This
definition of ‘disorderly’ shall only relate to activities that involve no lawful exercise of a
First Amendment right.”
Issues and Answers:

() Addition of the term “disturbing the peace” to the definition of “disorderly
conduct.” Important and helpful because of the many court cases that have helped define the
meaning of that term.’

(i)  How many times Bylaw Article 88.5.1 has been enforced. Police Chief
O’Leary did not believe that it has ever been enforced because in serious disturbing the peace
situations the police will use criminal enforcement. He advised anyone who feels threatened
by abusive language to notify the police department and an investigation will be undertaken.
Such an incident will become a criminal matter.

(iii)  Elimination of the phrase “quiet enjoyment” from Bylaw Article 88.5.1.
Counsel Correa explained that “quiet enjoyment” is a concept of landlord-tenant law
protecting a tenant from wrongfully being evicted from leased premises and is out of place
and confusing in a disorderly conduct Bylaw. The additional language in Bylaw Article

° See, e.g., Commonwealth v. Orlando, 371 Mass. 732, 734-736 (1977).
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88.5.1 addresses the concerns this term is attempting to get at, which is protecting people
from disorderly conduct in their residences. Also, “quiet enjoyment” has not been
scrutinized by the Supreme Judicial Court in the disorderly conduct context in the manner
that “disturbing the Peace” has.

(iv)  Addition to Bylaw Article 88.5.1 of the caveat that “[t]his definition of
‘disorderly’ shall only relate to activities that involve no lawful exercise of a First
Amendment right.” Counsel Correa noted that this language is virtually verbatim from a
Supreme Judicial Court case that recognizes that the state cannot proscribe speech that is
coarse but within a person’s rights under the First Amendment to the US Constitution.

CONCLUSION:

The spirited discussion of the issues raised by Warrant Article 8 in the public hearing of the
Public Safety subcommittee, together with Associate Town Counsel Patty Correa’s very
helpful legal memorandum and the useful explanations of Police Chief Daniel O’Leary
enabled the Advisory Committee and the Public Safety subcommittee to develop a good
understanding of the issues raised by Warrant Article 8. Based on the foregoing, the
Advisory Committee unanimously recommends favorable action on Warrant Acrticle 8.

XXX

10 See, e.g., Commonwealth v. A Juvenile, 368 Mass at 597 (“In this regard the intent to cause, or reckless
disregard of, public inconvenience, annoyance, or alarm must be assessed in terms of whether the conduct
was engaged in with intent to exercise a First Amendment right and whether the interest to be advanced is
insignificant in comparison to the inconvenience, annoyance, or alarm caused.”)
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ARTICLE 9

NINTH ARTICLE
Submitted by: Fred Lebow

To see if the Town will amend the General By-laws, Article 8.15, Noise Control, as follows
(language to be deleted appears as a strike-out and new language is underlined):

ARTICLE 8.15
NOISE CONTROL

SECTION 8.15.1 SHORT TITLE
This By-law may be cited as the "Noise Control By-law of The Town of Brookline".
SECTION 8.15.2 DECLARATION OF FINDINGS, POLICY AND SCOPE

(&) Whereas excessive Noise is a serious hazard to the public health and welfare, safety, and
the quality of life; and whereas a substantial body of science and technology exists by which
excessive Noise may be substantially abated; and whereas the people have a right to and
should be ensured an environment free from excessive Noise that may jeopardize their health
or welfare or safety or degrade the quality of life; now, therefore, it is the policy of the Town
of Brookline to prevent excessive Noise which may jeopardize the health and welfare or
safety of its citizens or degrade the quality of life.

(b) Scope. This By-law shall apply to the control of all sound originating within the limits
of the Town of Brookline.

1. Provisions in this By-law shall not apply to the emission of sound for the purpose
of alerting persons to the existence of an emergency or to the emission of sound in the
performance of emergency work or in training exercises related to emergency
activities, and in the performance of public safety activities.

2. Emergency generators used for power outages, ertesting_or required by the latest
edition of the State Building Code are exempt from this By-law. However, generator
testing must be done during daylight hours.

3. Noncommercial public speaking and public assembly activities as guaranteed by
state and federal constitutions shall be exempt from the operation of this By-law.

SECTION 8.15.3 DEFINITIONS
() Ambient or Background Noise Level: Is the term used to describe the Noise measured in

the absence of the Noise under investigation. It shall be calculated using the average lowest
sound pressure level measured over a period of not less than five minutes using a sound
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pressure level meter set for slow response on the “A” weighting filter in a specific area of the
town under investigation. Background Noise Level at Night for the purpose of enforcement
of this By-Law shall be 10 dBA lower than Background Noise Level measured during the

Day.

(b) Construction and Demolition: Any site preparation, assembly erection, substantial repair,
alteration, destruction or similar action for public or private rights-of-way, structures,
utilities, or similar property.

(c) Day: 7:01 AM - 10:59 PM and Night: 11:00 PM - 7:00 AM

(d) Electronic Devices: Any radio, tape recorder, television, CD, stereo, public address
system, loud speaker, amplified musical instrument including a hand held device, and any
other electronic noise producing equipment.

Exemption: two-way communication radios used for emergency, safety and public works
requirements.

(e) Emergencies: Any occurrence or set of circumstances necessary to restore, preserve,
protect or save lives or property from imminent danger of loss or harm.

(f) Decibels (dB): The decibel is used to measure sound pressure level. The dB is a
logarithmic unit used to describe a ratio of sound pressure, loudness, power, voltage and
several other things.

(g) Decibels “A” weighted scale (dBA): The most widely used sound level filter is the “A”
weighted scale. This filter simulates the average human hearing profile. Using the “A”
weighted scale, the meter is less sensitive to very low and high frequencies.

(h) Decibels “C” weighted scale (dBC): The “C” filter uses little filtering and has nearly a
flat frequency response (equal magnitude of frequencies) throughout the audio range.

(i) Fixed Plant Equipment: Any equipment such as generators, air conditioners, compressors,
engines, pumps, refrigeration units, fans, boilers, heat pumps and similar equipment.

(j) Frequency response: Is the measure of any system’s response at the output to a signal of
varying frequency but constant amplitude at its input. The theoretical frequency range for
humans is 20 - 20,000 cycles/second (Hz).

(K) Hertz (Hz): Cycles per Second (cps).

() Loudness: A rise of 10dB in sound pressure level corresponds approximately to doubling
of subjective loudness. That is, a sound of 65dB is twice as loud as a sound of 55dB.

(m) Leaf blowers: Any portable machine_carried by hand or configured as a backpack used
to blow leaves, dirt and other debris off lawns, sidewalks, driveways, and other horizontal
surfaces.
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(n) Noise: Sound which a listener does not wish to hear and is under investigation that may
exceed the Noise requirements located in this Noise By-law.

(o) Noise Injury: Any sound that:

1) endangers the safety of, or could cause injury to the health of humans; or
(2 endangers or injures personal or real property.

(p) Noise Level: The Sound Pressure Level measurements shall be made with a Type | or 11
sound level meter as specified under American National Standard Institute (ANSI) or IEC
61672-1 standards.

() Noise Pollution: If a Noise source increases Noise levels 10 dBA or more above the
Background Noise Level, it shall be judged that a condition of Noise Pollution exists.
However, if the Noise source is judged by ear to have a tonal sound, an increase of 5 dBA
above Background Noise Level is sufficient to cause Noise Pollution.

(r) Person: Any individual, company, occupant, real property owner, or agent in control of
real property.

(t) Sound: A fluctuation of air pressure which is propagated as a wave through air.

(u) Sound Level Meter: An instrument meeting Type | or Type Il American National
Standard Institute (ANSI) standards or the European IEC 61672-1 standards, consisting of a
microphone, amplifier, filters, and indicating device, and designed to measure sound pressure
levels accurately according to acceptable engineering practices.

(v) Sound Pressure Level: The level of Noise, normally expressed in decibels, as measured
by a sound level meter.

(w) Tonal Sound: Any sound that is judged by a listener to have the characteristics of a pure
tone, whine, hum or buzz.

SECTION 8.15.3A MOTOR VEHICLE DEFINITIONS

(@) Gross Vehicle Weight Rating (GVWR): The value specified by the manufacturer as the
recommended maximum loaded weight of a single motor vehicle. In cases where trailers and
tractors are separable, the gross combination weight rating, (GCWR), which is the value
specified by the manufacturer as the recommended maximum loaded weight of the
combination vehicle, shall be used.

(b) Motorcycle: Any unenclosed motor vehicle having two or three wheels in contact with
the ground, including, but not limited to, motor scooters and minibikes.

(c) Motor Vehicle: Any vehicle which is propelled or drawn on land by a motor, such as, but
not limited to, passenger cars, trucks, truck-trailers, semi-trailers, campers, go-carts,
snowmobiles, dune buggies, or racing vehicles, but not including motorcycles.
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SECTION 8.15.4 SOUND LEVEL EXAMPLES

The following are examples of approximate decibel readings of every day sounds:

0dBA The faintest sound we can hear

30dBA A typical library

450BA Typical office space

55dBA Background Noise of a typical urban environment at night
65dBA Background Noise of a typical urban environment during the day
70dBA The sound of a car passing on the street

72dBA The sound of two people speaking 4' apart

80dBA Loud music played at home

90dBA The sound of a truck passing on the street

100dBA The sound of a rock band

115dBA Limit of sound permitted in industry by OSHA

120dBA Deafening

130dBA Threshold of pain

140dBA Rifle being fired at 3'

150dBA Jet engine at a distance of 100'

194dBA Theoretical limit for a sound wave at one atmosphere environmental
pressure

SECTION 8.15.5 DUTIES AND RESPONSIBILITIES OF TOWN DEPARTMENTS

(a) Departmental Actions
All town departments and agencies shall, to the fullest extent consistent with other laws,
carry out their programs in such a manner as to further the policy of this By-law.

(b) Departmental Compliance with Other Laws

All town departments and agencies shall comply with federal and state laws and regulations
and the provisions and intent of this By-law respecting the control and abatement of Noise to
the same extent that any person is subject to such laws and regulations.

(c) The Department of Public Works is exempt for Day and Night time operations for
routine maintenance including but not limited to snow removal, street cleaning, litter control,
and graffiti removal, etc. However, the DPW shall make every effort to reduce Noise in
residential areas, particularly at night.

(d) Prior to purchasing new equipment, the Department of Public Works must consider
equipment with the lowest Decibel rating for the performance standard required.

(e) Any proposed new or proposed upgrade for a park or recreation facility must incorporate
appropriate and feasible Noise abatement measures during the design review process.
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SECTION 8.15.6 PROHIBITIONS AND MEASUREMENT OF NOISE EMISSIONS

(a) Use Restrictions

1. The following devices shall not be operated except between the hours of 8 (eight)
A.M. to 8(eight) P.M. Monday through Friday, and from 9 (nine) A.M. to 8(eight)
P.M. on Saturdays, Sundays and holidays:

All  electric motor and internal combustion engine devices
employed in yard and garden maintenance and repair.

Turf maintenance equipment employed in the maintenance of golf courses,
snow blowers and snow removal equipment are exempt from this section.

2. The following devices shall not be operated except between the hours of 7(seven)
A.M. to 7(seven) P.M. Monday through Friday, and from 8:30(eight-thirty) A.M. to
6(six) P.M. on Saturdays, Sundays and holidays:

All devices employed in construction or demolition, subject to the maximum

Noise Levels specified in Section 8.15.6b and 8.15.6c.

(b) Vehicular Sources: Maximum Noise Levels Measurements shall be made at a distance of
50 (fifty) feet from the closest point of pass-by of a Noise source or 50(fifty) feet from a
stationary vehicle.

MAXIMUM NOISE LEVEL dBA

Stationary Run-up or Speed
Speed Limit 35 mph Limit
Vehicle Class or less 35-45 mph
All vehicles over
10,000 Ibs. 83 87
GVWR or GCWR
All motorcycles 79 79
Automobiles and light
trucks 75 75

(c) Construction and Maintenance Equipment:

Maximum Noise Levels
Noise measurements shall be made at 50 (fifty) feet from the source. The following
Noise Levels shall not be exceeded:
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Construction Noise Maintenance Noise
Item Level dBA Item Level dBA
Backhoe, bulldozer 90 Wood Chipper 90
concrete mixer running concrete
dumptruck, loader, mixer,leaf vacuum
roller, scraper,
pneumatic tools, paver
Air compressor 85 Chainsaw, 85

solid waste

compactor,

tractor (full-size)

Generator 80 Home tractor, 80
snow blower
Lawn mower, 75
trimmer,

Electric drills, 75 Leaf blowers 67

power tools,

sanders, saws, etc.

(d) Fixed Plant Equipment

Any person shall operate such equipment in a manner not to exceed 10 dBA over the
Background Noise and not greater than 5 dBA of Tonal sound over the Background Noise.
However, if the fixed equipment is operated during night time hours, the night time Sound
Pressure Level of the Fixed Plant Equipment must not exceed the average daytime
Background Noise to compensate for night time operations, which is assumed to be 10dBA
below daytime Background Noise. See Definitions Section 8.15.3(c).

Noise measurements shall be made at the boundary of the property in which the offending
source is located, or at the boundary line of the complainant if the complainant is not a direct
abutter.

(e) Electronic Devices and Musical Instruments
No person owning, leasing or controlling the operation of any electronic device shall

willfully or negligently permit the establishment or condition of Noise Injury or Noise
Pollution.
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In public spaces, the existence of Noise Injury or Noise Pollution is to be judged to occur at
any location a passerby might reasonably occupy. When the offending Noise source is
located on private property, Noise Injury or Noise Pollution judgments shall be made at the
property line within which the offending source is located.

Any and all Decibel Levels of sound caused by playing non-electrified musical instruments
between 9 A.M. and 9 P.M. shall be exempt with exception of drums.

(F) Leaf Blowers

No person shall operate any portable Leaf Blower(s) which does not bear an affixed
manufacturer’s label or a label from the town indicating the model number of the Leaf
Blower(s) and designating a Noise Level not in excess of sixty-seven(67)dBA when
measured from a distance of fifty feet utilizing American National Standard Institute (ANSI)
or IEC 61672-1 methodology. Any Leaf Blower(s) which bears such a manufacturer’s label
or town’s label shall be presumed to comply with the approved ANSI Noise Level limit or
IEC Noise Limit under this By-law. However, any Leaf Blowers must be operated as per the
operating instructions provided by the manufacturer. Any modifications to the equipment or
label are prohibited. However, any portable Leaf Blower(s) that have been modified or
damaged, determined visually by anyone who has enforcement authority for this By-law,
may be required to have the unit tested by the town as provided for in this section, even if the
unit has an affixed manufacturer’s ANSI, IEC or town label. Any portable Leaf Blower(s)
must comply with the labeling provisions of this By-law by January 1, 2010. However, the
owners of any Leaf Blower(s) operating after January 1, 2010 without a manufacturer’s
ANSI or IEC label on the equipment, may obtain a label from the town by bringing the
equipment to the town’s municipal vehicle service center or such other facility designated by
the Town for testing. The testing will be provided by the town’s designated person for a
nominal fee and by appointment only. Testing will be provided only between the months of
May and October. If the equipment passes, a town label will be affixed to the equipment
indicating Decibel Level.

Whether the equipment passes or not, the testing fee is non- refundable. Leaf blowers may be
operated only during the hours specified in Section 8.15.6(a)(1). In the event that the label
has been destroyed, the Town may replace the label after verifying the specifications listed in
the owner’s manual that it meets the requirements of this By-law.

(9) Animals

No person owning, keeping or controlling any animal shall willfully, negligently or through
failure to provide necessary equipment or facilities or to take necessary precautions, permit
the existence of Noise Pollution or Noise Injury.

(h) Additional Noise Sources

No person shall emit noise so as to cause a condition of Noise Pollution or Noise Injury.

(i) Alternative Measurement Procedures
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If it is not possible to make a good Sound Pressure Level measurement at the distance as
defined for specific equipment throughout Article 8.15, measurement may be made at an
alternate distance and the level at the specified distance subsequently calculated. Calculations
shall be made in accordance with established engineering procedures.

(J) Noise Level Exclusions

Any equipment that is used to satisfy local, state, federal health, welfare, environmental or
safety codes shall be exempt from limitations for hours of operation (See Section 8.15.6(a)),
except to the extent otherwise determined by the Board of Selectman. The following
equipment shall also be exempt from Section 8.15.6(a) if necessary for emergency work
performed by the Department of Public Works:

jack hammers

pavement breakers

pile drivers

rock drills

or such other equipment as the DPW deems necessary,

providing that effective Noise barriers are used to shield nearby areas from excessive Noise.
(K) Motor Vehicle Alarms

The sounding of any horn or signaling device as a part of a burglar, fire or alarm system
(alarm) for any motor vehicle, unless such alarm is automatically terminated within ten
minutes of activation and is not sounded again at all within the next sixty minutes, is
prohibited. Any motor vehicle located on a public or private way or on public or private
property whose alarm has been or continues to sound in excess of ten minutes in any sixty
minute cycle is hereby deemed to be a public nuisance subject to immediate abatement. Any
police officer who observes that the alarm has or is sounding in excess of ten minutes in any
sixty minute cycle, who, after making a reasonable effort, is unable to contact the owner of
such motor vehicle or, after contact, such owner fails or refuses to shut-off or silence the
alarm or authorize the police officer to have the alarm shut-off or silenced, may abate the
nuisance caused by the alarm by entering the vehicle to shut off or disconnect the power
source of the alarm, by authorizing a member of the fire department or a tow company
employee to enter such vehicle to shut off or disconnect the power source of the alarm and, if
such efforts are unsuccessful, such officer is authorized to abate the nuisance by arranging
for a tow company to tow the motor vehicle to an approved storage area or other place of
safety. If a motor vehicle’s alarm is shut off or disconnected from its power source and a
police officer determines that the motor vehicle is not safe in its then location and condition,
the police officer may arrange for a tow company to tow the motor vehicle to an approved
storage area or other place of safety. The registered owner of the motor vehicle shall be
responsible for all reasonable costs, charges and expenses incurred for the shutting-off or
silencing of the alarm and all costs of the removal and storage of the motor vehicle. The
provisions of Article 10.1 or Section 8.15.10 shall not apply to this paragraph (k).
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() Tonal Sound Corrections

When a Tonal Sound is emitted by a Noise source, the limit on maximum Noise levels shall
be 5 dB lower than specified.

SECTION 8.15.7 PERMITS FOR EXEMPTIONS FROM THIS BY-LAW

(a) The Board of Selectmen, or designee, may give a special permit

()  for any activity otherwise forbidden by the provisions of this
By-law,

(i) for an extension of time to comply with the provisions of this
By-law and any abatement orders issued pursuant to it, and

(ili)  when it can be demonstrated that bringing a source of Noise into compliance

with the provisions of this By-law would create an undue hardship on a person
or the community. A person seeking such a permit should make a written
application to the Board of Selectmen, or designee. The Town will make all
reasonable efforts to notify all direct abutters prior to the date of the
Selectmen’s meeting at which the issuance of a permit will be heard.

(b) The applications required by (a) shall be on appropriate forms available at the office of
the Selectman. The Board of Selectmen, or designee, may issue guidelines defining the
procedures to be followed in applying for a special permit. The following criteria and
conditions shall be considered:

(1) the cost of compliance will not cause the applicant excessive financial hardship;

(2) additional Noise will not have an excessive impact on
neighboring citizens.

(3) the permit may require portable acoustic barriers during Night.

(4) the guidelines shall include reasonable deadlines for compliance or extension of
non-compliance.

(5) the number of days a person seeking a special permit shall have to make written
application after receiving notification from the Town that (s)he is in violation of the
provisions of this By-law.

(c) If the Board of Selectmen, or designee, finds that sufficient controversy exists regarding
the application, a public hearing may be held. A person who claims that any special permit
granted under (a) would have adverse effects may file a statement with the Board of
Selectmen, or designee, to support this claim.
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SECTION 8.15.8 HEARINGS ON APPLICATION FOR PERMITS FOR
EXEMPTIONS

Resolution of controversy shall be based upon the information supplied by both sides in
support of their individual claims and shall be in accordance with the procedures defined in
the appropriate guidelines issued by the Board of Selectmen, or designee.

SECTION 8.15.9 PENALTIES

(@) Any person who violates any provision of this By-law shall be subject to a fine pursuant
to Article 10.3 (Non-Criminal Disposition) in accordance with GL c.40. Section 21d or they
may be guilty of a misdemeanor in accordance with Article 10.1 of the Town By-law and
each violation shall be subject to fines according to the following schedule:

(1) $50.00 for first offense;

(2) $100.00 for the second offense;

(3) $200.00 for the third offense;

(4) $200.00 for successive violations;
plus (5) court costs for any enforcement action.

Each day of a continuing violation shall be considered a separate violation. Fines that remain
unpaid after 30 days shall accrue interest at the statutory rate of interest.

(b) If a person in violation of the Noise Control By-law at a real property is an occupant but
not the record owner of the real property, the Police, Health, or Building Departments may
notify the owner of record of the real property of the violation. If a fine is issued in
connection with excessive Noise at real property to someone other than the record owner of
the property then the record owner of that property shall be notified. If there are any
successive violations at least 14 days after the notification of the record owner but within a
one-year period, then the record owner of the property shall also be subject to the fine
schedule delineated in Section (a).

(c) The Health, Building, Police and Public Works Departments shall have enforcement
authority for the By-law. To report a violation, contact the appropriate department.

SECTION 8.15.10 SEVERABILITY
If any provisions of this article or the application of such provision to any person or
circumstances shall be held invalid, the validity of the remainder of this article and the

applicability of such provision to other persons or circumstances shall not be affected
thereby.

Or act on anything relative thereto.
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PETITIONER’S ARTICLE DESCRIPTION
1. Emergency generators for the home are not considered as emergency generators unless
they are used as emergency generators defined under the state building code. Home
generators are considered standby generators or convenience generators and as such they
are regulated under the noise bylaw. The definition currently does not define what an
emergency generator is. It has to deliver power for life safety and installed under a
higher standard than home generators.

2. Today the ANSI standard for Sound Pressure Level (SPL) meters is used less and less
because none are produced in the USA anymore. They are mostly manufactured in Israel
and Germany. Most acoustical engineers today use the IEC standard for SPL meters. By
restricting their use in town would eliminate proper representation to its citizens by an
acoustician. The standard today is heavily in favor of the IEC standard. Standards
change all the time. However this allows the town or an engineer to use either. Both are
acceptable in standard engineering practices.

3. Background Noise Levels at night is consistent with Section 8.15.6(d). Which states:
“However, if fixed equipment is operated during nigh t time hours, the night time Sound
Pressure Level of the Fixed Plant Equipment must not exceed the average daytime
Background Noise to Compenstae for night time operations, which is assumed to be
10dBA below daytime Background Noise. See Definitions Section 8.15.3(c.)” Again
this clarifies the definitions of the Noise bylaw. Also, it takes away the burden of not
requiring the staff to take noise measurements at night.

4. The definition of portable means to some people that a machine able to move under its
own power or auxiliary power is portable. This would include planes, ships, tanks,
ect.ect. The only leaf blowers that are regulated under the current bylaw are leaf blowers
that are carried on their back or hand with a sticker on it from the manufacture or the
town. Leaf blowers that one would push by hand or that you would sit in do not have
stickers on them as the manufactures do not provide dB ratings. They are louder than the
ones that are carried and they would be considered as construction equipment. The town
has no means of measuring this type of equipment for noise. They are used on large
properties and not generally for single homes. The definition of portability does not
change in any way the current implementation of the noise bylaw.

SELECTMEN’S RECOMMENDATION

Article 9 is a petitioned article that would make amendments to the Town’s Noise Control
By-Law. It is identical to Article 12 of the May, 2014 Annual Town Meeting. That article
was rejected by Town Meeting because of a number of issues. The Board recommends
following the lead of the Advisory Committee and having a Selectmen’s Committee review
the Noise Control By-Law. At its October 28, 2014 meeting, the Board established a seven
person committee, to be chaired by Selectman Franco, to review the by-law. A charge is
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currently being prepared and will be available by the time Town Meeting commences.
Therefore, by a vote of 4-0 also taken on the October 28, the Board recommends
FAVORABLE ACTION on the motion to refer, as offered by the Advisory Committee.

ROLL CALL VOTE:
Favorable Action

Daly

DeWitt

Wishinsky

Franco

ADVISORY COMMITTEE’S RECOMMENDATION

SUMMARY:
Warrant Article 9 seeks to amend Article 8.15 (Noise Control) of the Town By-Laws by
proposing the following:

1. Define Emergency Generator

2. Permit the use of both ANSI (American National Standards Institute) and IEC
(international standards) Sound Pressure Level Meters

3. Define Background Noise Levels at night - consistent with existing definition
appearing elswhere in the By-Laws.

4. Define Portable as it relates to leaf blowers.

RECOMMENDATION:

The Advisory Committee unanimously recommends referral of WA9 to a Selectmen’s
Committee to develop clarity and consistency in the two sections of the Town By-Laws that
address Noise Control (Article 8.15) and Leaf Blowers (Article 8.31), in the words of the
following motion:

VOTED: to refer Article 9 to a Selectmen's Committee to review Article 8.15
(Noise Control) for consistency, continuity, and clarification with other sections of the
Town's By-laws, including but not limited to Section 8.31 (Leaf Blowers), such Committee
to report back to the Board of Selectmen no later than fall 2015.

DISCUSSION:

While the Committee felt there was merit to some of the proposed changes offered in this
article, others presented difficulty. The Advisory Committee discussed the proposed
amendments, however no votes were taken on WA9 when it became clear that the definition
of Portable leaf blower is problematic and prompts frequent discussions between landscapers
and Town Counsel. The Town By-Laws address Leaf Blowers in two different sections: in
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the Noise By-Law and in the Leaf Blower By-Law. Definitions are unclear and inconsistent,
causing confusion among some property owners and landscape maintenance firms.

The Town By-Laws regulate excessive noise that may jeopardize health and degrade quality
of life through measuring sound with sound pressure meters. Article 8.15 provides definitions
for a variety of devices and actions that produce noise, including Leaf blowers.

Noise Control Section 8.15.3 (m) defines Leaf Blowers as “Any portable machine used to
blow leaves, dirt and other debris off lawns, sidewalks and other horizontal surfaces.” Leaf
Blowers Section 8.31 reads: “Reducing the use of gasoline and oil fuels and reducing carbon
emissions into the environment are public purpose of the Town and the reduction of noise
and emissions of particulate matter”]

Concerns among Town Departments about leaf blower and noise definitions showing up in
two different sections in the Town’s By-Laws has been longstanding. Inconsistencies
between the two sections make it more difficult to enforce the Town’s expectations.
Annually Town Counsel and other departments receive phone calls from landscapers seeking
to understand their obligations.

A Selectmen’s Committee, with ready access to the relevant Town staff, may be able to

address all of the amendments proposed in WA9 and recommend ways to develop clarity and
consistency in our Town Bylaws.

XXX
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ARTICLE 10

TENTH ARTICLE
Submitted by: Alan Christ

To see if the Town will amend Article 8.16 of the Town’s General By-laws, by adding the
following language (new language is underlined), such amendment to be effective
November, 2015:

SECTION 8.16.1 PURPOSE

Article 8.16 is enacted to maintain and expand the Town’s solid waste collection and
recycling programs under its Home Rule powers, its police powers to protect the health,
safety and welfare of its inhabitants and General Laws, Chapter 40, Section 21; Chapter 21A,
Sections 2 and 8; Chapter 111, Sections 31, 31A and 31B and to comply with the
Massachusetts Waste Ban, 310 CMR 19.

SECTION 8.16.2 SCOPE

This By-Law and the regulations adopted hereunder shall govern and control all aspects of
the collection, storage, transportation and removal of solid waste and recyclable materials in
the Town. The requirements in 8.16, and in the regulations adopted hereunder, are applicable
to all owners and occupants of all property in the Town, including, without limiting the
foregoing, owners and occupants of all residential units whose waste is collected as a Town
service or by a permitted private hauler; all property managers acting on behalf of owners or
occupants of residential units; all owners and occupants of commercial facilities whose waste
is collected as a Town service or by a permitted private hauler; and all haulers permitted to
collect municipal waste and recyclables in the Town.

SECTION 8.16.3 RULES AND REGULATIONS

The Board of Selectmen may adopt regulations governing the collection, storage,
transportation and removal of solid waste and shall adopt regulations to implement a
recycling program in the Town. The regulations adopted by the Board may be amended, from
time to time, and may add other categories of waste materials to be separated and recycled, as
the Town develops programs and the capacity to collect and recycle new categories of waste
materials. Prior to the adoption or amendment of any such regulations the Board of
Selectmen shall hold a public hearing thereon, notice of the time, place and subject matter of
which, sufficient for identification, shall be given by publishing such notice in a newspaper
of general circulation in the town once in each of two successive weeks the first publication
to be not less than fourteen days prior to the date set for such hearing or by the posting of
such notice on the town’s bulletin board in the Town Hall not less than fourteen days prior to
the date set for such hearing.
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SECTION 8.16.4 SEPARATION OF WASTE MATERIALS

In order to implement recycling in conjunction with the

Town’s solid waste collection programs, owners, residents, and occupants of every
household, residential unit, commercial facility or other building, whose waste is collected as
a Town service or by a permitted hauler, shall separate for collection, in the manner set forth
in this By-Law and the regulations adopted hereunder, the categories of waste materials
defined as Recyclable Materials in the Town of Brookline Solid Waste Regulations.

SECTION 8.16.5 MANDATORY SYSTEMS FOR COLLECTION, STORAGE AND
REMOVAL OF RECYCLABLES IN RESIDENTIAL AND COMMERCIAL BUILDINGS

All owners, landlords and property managers of residential and commercial buildings shall
set up systems for the collection, storage, and removal of recyclables generated by the
occupants and residents in their buildings, in accordance with the regulations adopted
hereunder.

SECTION 8.16.6 PERMITTED HAULERS TO COMPLY WITH ALL
REGULATIONS AND TO PROVIDE RECYCLING REMOVAL SERVICES FOR
RESIDENTIAL AND COMMERCIAL PROPERTIES

Every permitted solid waste hauler, as a precondition to receiving a permit to collect solid
waste within the Town of Brookline, shall be required to comply with Article 8.16, and the
regulations adopted hereunder, and all Department of Public Works and Brookline Health
Department regulations for the storage, collection and removal of solid waste and
recyclables. Every permitted hauler shall be required to provide its residential and
commercial customers with the services of collecting and properly disposing of recyclables.

SECTION 8.16.7 UN-SEPARATED WASTE MATERIAL

If solid waste (a) is not separated for recycling as required herein and in the regulations
promulgated hereunder; or (b) is not separated for recycling, as described in (a) above, and is
put out for waste collection; or (c) is not separated for recycling, as described in (a) above, is
put out for waste collection and is not collected by the town or a permitted hauler, the owner,
manager and occupants of the property (the Property) shall be individually and collectively
responsible for removing that solid waste from on or about the public or private way, within
twelve (12) hours after the scheduled collection time for such solid waste, and storing it on
the Property in a sanitary and safe manner, until it is separated for recycling and removed by
the town or a permitted hauler. The owner, manager or occupants of the Property responsible
for any one or more of the conditions described in (a) or (b) or (c) above, shall be subject to
the enforcement provisions in Article 10.2 and the noncriminal disposition provisions in
Article 10.3. Each day any one the conditions described in (a) or (b) or (c) continues shall
constitute a separate violation.

Or act on anything relative thereto.
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PETITIONER’S ARTICLE DESCRIPTION

Article 8.16 of the Brookline Town By-Law, which outlines the town's residential recycling
requirements, requires residential properties to set aside the categories of waste materials
defined as Recyclable Materials in the Town of Brookline Solid Waste Regulations.
However, sections 8.16.5 and 8.16.6 of the by-law are currently limited to only residential
properties. The proposed revisions to the language of Article 8.16 would explicitly include
commercial properties throughout. This could substantially increase the amount of material
taken out of the waste stream, and further reduce the town's carbon footprint. Extending
Article 8.16 to include commercial properties is a logical proposal for several reasons:

1. Commercial Recycling is Already Mandated as a Part of Massachusetts State Law:
Massachusetts State Law already requires businesses to recycle per 310 CMR Section
19.017 "Waste Bans", which regulates the disposal of restricted materials which
includes but is not limited to aluminum, metal & glass containers, as well as
recyclable paper and many other materials. Recent surveys in the town indicate that
many businesses are not recycling. Modification of Article 8.16 to include
commercial properties simply brings the town in line with state law and underscores
the town's commitment to enforcement of the state law at a local level by requiring
private haulers to include provisions for commercial recycling.

2. The Revisions to Article 8.16 Are Very Simple: The proposed warrant article would
only make two changes. It would add "and commercial™ to the requirements for
residential properties as outlined in Sections 8.16.5 and 8.16.6. In addition, in section
8.16.2, it would underscore that this requirement applies to both public and private
haulers, to ensure that everyone complies.

3. Other Communities Have Successfully Implemented Commercial Recycling:
Communities such as Cambridge, Somerville, Hingham, and Northampton have
already implemented some form of commercial recycling into their by-laws.
Cambridge and Hingham in particular have extensive commercial recycling by-laws
with requirements for recycling collection and storage, education of local businesses,
and the preparation of business recycling plans. Penalties are also defined for non-
compliance with the guidelines.

4. Commercial Recycling Benefits: Commercial recycling can substantially increase the
town's recycling rate, particularly given the Massachusetts DEP's documentation that
61.8% of the state's municipal solid waste in 2006 was estimated to be commercial,
while only 38.2% was estimated to be residential (Per Mass DEP’s “Overview: Solid
Waste Management in Massachusetts”). Increasing the recovery of recyclable
materials from the commercial sector will directly reduce greenhouse gas emissions,
while also reducing methane emissions in landfills. Additionally, the use of recycled
materials can reduce greenhouse gas emissions and other pollution from multiple
phases of product production. At its April 2013 meeting, the Selectmen’s Climate
Action Committee added mandatory business recycling to the current Climate Action
Plan.
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To summarize, adopting commercial recycling in Brookline will underscore the town's
compliance with state law with a minimal number of changes to town by-laws. The practice
has successful precedents in other communities, and it will keep the town on a path towards
reducing its carbon emissions.

MOTION TO BE OFFERED BY THE PETITIONER

MOVED: that the Town amend Article 8.16 of the Town’s General By-laws, by
adding the following language (new language is underlined), such amendment to be effective
November, 2015:

SECTION 8.16.1 PURPOSE

Article 8.16 is enacted to maintain and expand the Town’s solid waste collection and
recycling programs under its Home Rule powers, its police powers to protect the health,
safety and welfare of its inhabitants and General Laws, Chapter 40, Section 21; Chapter 21A,
Sections 2 and 8; Chapter 111, Sections 31, 31A and 31B and to comply with the
Massachusetts Waste Ban, 310 CMR 19.

SECTION 8.16.2 SCOPE

This By-Law and the regulations adopted hereunder shall govern and control all aspects of
the collection, storage, transportation and removal of solid waste and recyclable materials in
the Town. The requirements in 8.16, and in the regulations adopted hereunder, are applicable
to all owners and occupants of all property in the Town, including, without limiting the
foregoing, owners and occupants of all residential units whose waste is collected as a Town
service or by a permitted private hauler; all property managers acting on behalf of owners or
occupants of residential units; all owners and occupants of commercial facilities whose waste
is collected as a Town service or by a permitted private hauler; and all haulers permitted to
collect municipal waste and recyclables in the Town.

SECTION 8.16.3 RULES AND REGULATIONS

The Board of Selectmen may adopt regulations governing the collection, storage,
transportation and removal of solid waste and shall adopt regulations to implement a
recycling program in the Town. The regulations adopted by the Board may be amended, from
time to time, and may add other categories of waste materials to be separated and recycled, as
the Town develops programs and the capacity to collect and recycle new categories of waste
materials. Prior to the adoption or amendment of any such regulations the Board of
Selectmen shall hold a public hearing thereon, notice of the time, place and subject matter of
which, sufficient for identification, shall be given by publishing such notice in a newspaper
of general circulation in the town once in each of two successive weeks the first publication
to be not less than fourteen days prior to the date set for such hearing or by the posting of
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such notice on the town’s bulletin board in the Town Hall not less than fourteen days prior to
the date set for such hearing.

SECTION 8.16.4 SEPARATION OF WASTE MATERIALS

In order to implement recycling in conjunction with the

Town’s solid waste collection programs, owners, residents, and occupants of every
household, residential unit, commercial facility or other building, whose waste is collected as
a Town service or by a permitted hauler, shall separate for collection, in the manner set forth
in this By-Law and the regulations adopted hereunder, the categories of waste materials
defined as Recyclable Materials in the Town of Brookline Solid Waste Regulations.

SECTION 8.16.5 MANDATORY SYSTEMS FOR COLLECTION, STORAGE AND
REMOVAL OF RECYCLABLES IN RESIDENTIAL AND COMMERCIAL BUILDINGS

All owners, landlords and property managers of residential and commercial buildings shall
set up systems for the collection, storage, and removal of recyclables generated by the
occupants and residents in their buildings, in accordance with the regulations adopted
hereunder.

SECTION 8.16.6 PERMITTED HAULERS TO COMPLY WITH ALL
REGULATIONS AND TO PROVIDE RECYCLING REMOVAL SERVICES FOR
RESIDENTIAL AND COMMERCIAL PROPERTIES

Every permitted solid waste hauler, as a precondition to receiving a permit to collect solid
waste within the Town of Brookline, shall be required to comply with Article 8.16, and the
regulations adopted hereunder, and all Department of Public Works and Brookline Health
Department regulations for the storage, collection and removal of solid waste and
recyclables. Every permitted hauler shall be required to provide its residential and
commercial customers with the services of collecting and properly disposing of recyclables.

SECTION 8.16.7 UN-SEPARATED WASTE MATERIAL

If solid waste (a) is not separated for recycling as required herein and in the regulations
promulgated hereunder; or (b) is not separated for recycling, as described in (a) above, and is
put out for waste collection; or (c) is not separated for recycling, as described in (a) above, is
put out for waste collection and is not collected by the town or a permitted hauler, the owner,
manager and occupants of the property (the Property) shall be individually and collectively
responsible for removing that solid waste from on or about the public or private way, within
twelve (12) hours after the scheduled collection time for such solid waste, and storing it on
the Property in a sanitary and safe manner, until it is separated for recycling and removed by
the town or a permitted hauler. The owner, manager or occupants of the Property responsible
for any one or more of the conditions described in (a) or (b) or (c) above, shall be subject to
the enforcement provisions in Article 10.2 and the noncriminal disposition provisions in
Article 10.3. Each day any one the conditions described in (a) or (b) or (c) continues shall
constitute a separate violation.
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RECOMMENDATION OF THE SELECTMEN’S CLIMATE ACTION COMMITTEE

The Selectmen’s Climate Action Committee recommends favorable action on Article 10.
This article, submitted by Alan Christ, would modify Article 8.16 of the Town’s General By-
laws to require commercial properties to recycle.

The warrant article’s proposed language changes are relatively simple; where residential
buildings or properties are mentioned in General By-law Article 8.16, the words “and
commercial” are inserted as well, essentially holding residential and commercial properties to
the same recycling standards.

The Massachusetts Department of Environmental Protection (Mass DEP) has set specific
“waste bans” (310 CMR 19), which are meant to keep certain recyclable or compostable
materials, such as aluminum cans, metal and glass containers, leaves, etc., out of the waste
stream. Most of Mass DEP’s waste bans came into effect in 2000, including those for
commonly recycled materials such as aluminum, metal and glass containers, single polymer
plastics, and paper. While these waste bans do not allow for recyclable or compostable
materials to be landfilled, they do not require on-site separation of recyclables from general
waste. Without this requirement, it is very difficult to enforce waste bans, particularly at the
disposal end point. The town’s by-law currently requires residential properties to separate
recyclables from general waste on site; this warrant article would implement the same on-site
separation requirement for commercial properties, beginning November 2015.

The Climate Action Committee (CAC) understands that many businesses are already
recycling, while for some, the barriers to recycling are largely related to logistics. Businesses
will need to resolve questions such as where to store recycling containers and how often to
schedule pickups, but these are solvable problems. The proposed warrant article’s
implementation date isn’t until November 2015, leaving ample time for the town’s
Departments of Public Works and Health to modify their regulations and work with
businesses on these issues.

Recycling materials rather than landfilling them can significantly reduce greenhouse gases,
not only due to avoiding the gases generated from the landfilling process, but by reducing the
need to generate new material to create new products. Commercial businesses generate
recyclable waste (i.e. office paper), and in 2013, the CAC voted to add commercial recycling
to the list of action items in the town’s Climate Action Plan.

Holding businesses to a lower recycling standard than residents is contrary to the state’s
waste regulations and contrary to the town’s efforts to reduce greenhouse gas emissions.
While there will certainly be obstacles for some businesses to effectively separate recyclables
prior to pickup, the proposed warrant article allows for a full year before the new by-law
wording would become effective. Additionally, the Town’s Department of Public Works has
indicated a willingness to work with businesses to come up with workable recycling plans.
Within this supportive atmosphere, the Climate Action Committee is convinced that those
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Brookline businesses that are not yet recycling will be able to find solutions and join the rest
of the town in reducing the amount of waste that is landfilled.

Therefore, the Selectmen’s Climate Action Committee recommends favorable action on
Article 10.

SELECTMEN’S RECOMMENDATION

The Selectmen will provide a Recommendation in the Supplemental mailing planned for the
weekend prior to the commencement of Town Meeting.

ADVISORY COMMITTEE’S RECOMMENDATION

RECOMMENDATION:

By a vote of 19 - 0 - 0, the Advisory Committee recommends that Article 10 be referred to a
Selectmen’'s _Committee. Ideally, that committee should include the petitioner,
representatives of the business community, and the DPW, to identify how to improve the
quality of recycled output from commercial establishments and comply with the objectives of
state law.

VOTED: to refer Article 10 to a Selectmen's committee that includes the
petitioner and representatives from DPW and the business community for further
consideration; the Committee shall report back to BOS no later than the 2015 Fall Town
Meeting.

Although it has proposed referral rather than favorable action, the Advisory Committee fully
supports the objective of the article, which is to increase the amount of recycling and thereby
decrease the town's carbon footprint. The AC makes this recommendation because we
believe there are several unanswered questions that should be dealt with in order to ensure
that the article will achieve its objective.

BACKGROUND:

Article 8.16 of the Bylaw requires residential properties to separate recyclable materials from
the household solid waste stream. Commercial establishments are required to limit the
amount of recyclables in their waste stream, but there is no specific requirement to separate
recyclables at the point of origin. The petitioners estimate as many as 50% of Brookline’s
commercial establishments do not recycle at the point of origin. All but 63 of the 1200+
commercial establishments in Brookline that are not home-based use licensed commercial
haulers to take their trash, and those haulers bring it to a transfer station where it is subject to
occasional spot checks on the amount of recyclables in the waste stream. In multi-occupant
commercial buildings, the landlord typically contracts with the hauler. If recyclables have
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not been separated at the originator’s site, some of them (notably paper and cardboard)
become contaminated by liquids or food in transit and become unusable even if there were a
mechanism of separating them at the transfer station.

Since Mass. DEP estimates that more than 60% of the solid waste generated in
Massachusetts comes from commercial establishments, it would appear that there's an
opportunity to significantly increase the amount of recycling by requiring commercial
establishments to separate recyclables at the point of origin, thereby preventing their
contamination in transit. Brookline does not have many large commercial establishments, but
Brookline's Climate Action Plan still estimates that businesses generate about one third of the
total CO2 created by the town's solid waste stream.

DISCUSSION:

Despite the potential reduction in the waste stream that could result if the Bylaw were
changed in accordance with Article 19, the Advisory Committee believes that the following
open issues need to be resolved by the recommended Selectmen’s Committee.

1. The Article as written does not require separation at the point of origin. Rather, it
refers to bringing Brookline into conformance with state law. However, it is not the
Town that needs to conform to state law but rather the commercial establishments,
and they are currently in compliance if they use a licensed trash hauler and if their
recyclables are less than 30% of the waste stream. Therefore it is not clear that
changing the bylaw would change the way recyclables from commercial
establishments are handled.

2. It's also not clear what the cost would be if commercial establishments were required
to separate recyclables at the point of collection. A phone survey of haulers suggests
that the cost might be anywhere from zero to $20 per pickup, because although a
second dumpster or trash container would be required, the total amount of trash
would not change. Some commercial establishments and small commercial buildings
would have difficulty fitting the separate dumpster into the space they have available,
and the cost for those establishments might be higher.

3. There are 629 commercial storefronts in Brookline. Twenty-four percent are
restaurants; 55% are service providers ranging from preschools to health clubs; and
20% are retail establishments that do not serve food. The vast majority of the
remaining commercial establishments are business offices of one sort or another, such
as law firms and healthcare professionals. A member of the Green Caucus estimated
that up to 50% of commercial establishments are not currently recycling at the point
of origin, but that was acknowledged as being a somewhat uncertain data point. For
example, it's not known whether and to what extent the largest generators of
cardboard such as supermarkets already recycle. It may be that the relatively small
number of establishments generate the vast majority of recyclables, in which case it
might be sensible to require only those establishments that generate more than X
cubic yards per week or X tons per year to separate recyclables at the point of origin.
At least one supermarket, Whole Foods, already recycles at the point of origin and
other large generators of cardboard may also do so, but some do not. For example,
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the petitioners report that CVS stores do not recycle.

4. DPW’s representative has stated that DPW does not have adequate staff to enforce
commercial establishment recycling rules. Current enforcement of residential
recycling rules is based on complaints. DPW acts on three or four complaints a day.
Rather than a blanket requirement to recycle at the point of origin, DPW would prefer
to have a requirement that each business provide a recycling plan, since businesses of
different sorts and sizes generate widely different solid waste streams.

5. Recycling at some types of food service establishments may be difficult to do. For
example, a representative of a company that operates five Starbucks franchises across
the metropolitan area stated that it was difficult to train food service workers to
comply with recycling rules, and almost impossible to get customers to consistently
separate recyclable paper from used cups and napkins.

6. The business community has not provided much feedback on the proposed rule. The
Brookline Chamber of Commerce could seek more input to determine what the
economic impact would be if point of origin recycling rules were put in place for all
commercial establishments.  Brookline Economic Development Director Kara
Brewton surveyed commercial establishments and of the 112 respondents, 85% said
that they recycle at the point of origin. But there is no basis for knowing what
percentage of the total commercial waste stream is already being separated at
curbside. There was general agreement that if Article 10 is referred to a Selectmen's
committee, the first step should be to do a survey of the business community.

The Advisory Committee believes that referral of Article 10 to a Selectmen’s Committee will
result in gathering the information necessary to craft a by-law or by-law amendment that will
fulfill the objectives of the petitioner and state law. A unanimous Advisory Committee
recommends referral.

XXX
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ARTICLE 11

ELEVENTH ARTICLE
Submitted by: Thomas J. Vitolo

To see if the Town will amend the General By-laws, Article 8.23, Tobacco Control as
follows (language to be deleted appears as a strike-out and new language is underlined). |

ARTICLE 8.23
TOBACCO CONTROL

SECTION 8.23.1 PURPOSE

In order to protect the health, safety and welfare of the inhabitants of the Town of
Brookline, including but not limited to its younger population, by restricting the
sale of and public exposure to tobacco_and e-cigarette products known to be |
related to various and serious health conditions such as cancer, this by-law shall
limit and restrict the sale of and public exposure to Febacco-Produets-tobacco and
e-cigarette products within the Town of Brookline.

SECTION 8.23.2 DEFINITIONS
a. Tobacco - Cigarettes, cigars, snuff or tobacco in any of its forms.

b. E-Cigarette — Any electronic nicotine delivery product composed of a
mouthpiece, heating element, battery, and/or electronic circuits that provides a
vapor of liquid nicotine to the user, or relies on vaporization of solid nicotine or
any liquid, with or without nicotine. This term shall include such devices whether
they are manufactured as e-cigarettes, e-cigars, e-pipes, hookah pens, or under
any other product name.

bc. Smoking - Lighting of, or having in one's possession any lighted cigarette,
cigar, pipe or other tobacco product:_or non-tobacco product designed to be
combusted and inhaled. The activation of or inhalation of vapor from an e-
cigarette shall be considered smoking under this by-law.

ed. Tobacco Vending Machine - A mechanical or electrical device which
dispenses tobacco_or e-cigarette products by self-service, with or without
assistance by a clerk or operator.

e. Self-Service Display — Any display from which customers may select a tobacco
or e-cigarette product without assistance from an employee or store personnel.
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df. Minor - A person under twenty-one years of age.

eg. Employee - A—person—who—performs—work—er—servicesfor-wages—or—other
consideration-An individual who performs services for an employer.

fh. Employer - A-persenn individual, partnership, association, corporation, trust or

other organized group_of individuals—reluding-theTFown-of Brookline—and-any
department-or-ageney-thereof-which that utilizes the services of one (1) or more

employees.

gl Workplace Any—enelesed—area—ef—a—struet&re—m—thelewmf—&eeklm—at

ser- An indoor area,
structure or faC|I|ty ora portlon thereof at WhICh one or more employees perform
a service for compensation for the employer, other enclosed spaces rented to or
otherwise used by the public; where the employer has the right or authority to
exercise control over the space.

hj. Food Service Establishment - An establishment having one or more seats at
which food is served to the public.

ik. Health Care Institution - An individual, partnership, association, corporation or
trust or any person or group of persons that provides health care services and
employs health care providers licensed, or subject to licensing, by the
Massachusetts Department of Health under M.G.L. c. 112. Health care institution
includes hospitals, clinics, health centers, pharmacies, drug stores and doctors’
and dentists’ offices.

jl. Entity - any single individual, group of individuals, corporation, partnership,
institution, employer, association, firm or any other legal entity whether public or
private.

km. Educational Institution - any public or private college, normal school,
professional school, scientific or technical institution, university or other
institution furnishing a program of higher education.

in. Retail Establishment - any store that sells goods or articles of personal services

to the public.

SECTION 8.23.3 REGULATED CONDUCT

a. Public Places

(1) To the extent that the following are not covered by applicable State
laws or regulations, no person shall smoke in any rooms or interior areas
in which the public is permitted. This includes, but is not limited to, any
food service establishment, health care institution, classroom, lecture hall,
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museum, motion picture theater, school, day care facility, reception area,
waiting room, restroom or lavatory, retail store, bank (including ATMs),
hair salons or barber shops and meetings of government agencies open to
the public.

(2) Taxi/Livery services licensed by the Town of Brookline shall be
provided in smoke-free vehicles.

The restriction of smoking in taxi/livery vehicles applies to drivers as well
as passengers. Vehicles shall be posted in such a manner that their smoke-
free status can be readily determined from the outside of the vehicle.

(3) Licensed Inns, Hotels, Motels and Lodging Houses in the Town of
Brookline must provide smoke-free common areas. Licensed Inns, Hotels
and Motels in the Town of Brookline must designate at-least 96%100% of
individual dwelling units or rooms as non-smoking.

(4) The use of tobacco or e-cigarette products by Ne-minors or school
personnel shal-smeke-is prohibited in or upon any public sidewalk or
other public property located within four hundred (400) feet of Brookline
High School grounds.

The Commissioner of Public Works shall erect and maintain signage
identifying the locations where smoking is prohibited under this paragraph
(4). Such signage shall be erected so as to notify the public of the
smoking prohibition and the areas affected thereby.

b. Workplaces
(1) Smoking in workplaces is prohibited.

(2) Notwithstanding subsection (1), smoking may be permitted in the

a—Pprivate residences; except during such time when the residence is
utilized as part of a business as a group childcare center, school age child
care center, school age day or overnight camp, or a facility licensed by the
department of early education and care or as a health care related office or
facility;.
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(43) Every establishment in which smoking is permitted pursuant to this
by-law shall designate all positions where the employee’s presence in an
area in which smoking is permitted to be "smoking positions.” The
establishment shall notify every applicant for employment in a smoking
position, in writing, that the position may cause continuous exposure to
secondhand smoke, which may be hazardous to the employee’s health.

(54) No establishment in which smoking is permitted pursuant to this by-
law may require any employee whose effective date of employment was
on or before November 1, 1994 to accept a designated smoking position as
a condition of continued employment by the employer.

(65) No establishment in which smoking is permitted pursuant to this by-
law may discharge, refuse to hire, or otherwise discriminate against any
employee or applicant for employment by reason of such person's
unwillingness to be subjected to secondhand smoke exposure unless the
employee has been hired for a designated smoking position and has been
so notified in writing at the time of hiring.

(#6) It is the intent of this by-law that a designated smoking position shall
not be considered suitable work for purposes of M.G.L. c. 151A, and that
an employee who is required to work in a smoking position shall have
good cause attributable to the employer for leaving work.

c. E-cigarette Usage — Locations Prohibited

(1) In addition to the smoking prohibitions set forth in this bylaw, the use
of e-cigarettes is further prohibited wherever smoking is prohibited
under M.G.L. Chapter 270, Section 22 (the “Smoke-Free Workplace
Law™), and in all locations listed in Section 8.23.3 of this by-law. The
Director of Health and Human Services and/or his or her designee(s)
shall enforce this section in accordance with Section 8.23.6.

SECTION 8.23.4 POSTING REQUIREMENTS

Every person having control of a premises where smoking is prohibited by this
by-law, shall conspicuously display on the premises, including the primary
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entrance doorways, signs reading "Smoking Prohibited By Law." Posting of the
international symbol for "No Smoking" shall be deemed as compliance.

SECTION 8.23.5 SALE AND DISTRIBUTION OF TOBACCO AND E-
CIGARETTE PRODUCTS

a. Permit Requirement — No Entity otherwise permitted to sell tobacco or e-
cigarette products shall sell such products within the Town of Brookline without a
valid tobacco sales permit issued by the Director of Public Health. Permits must
be posted in a manner conspicuous to the public. Tobacco sales permits shall be
renewed annually by June 1st, at a fee set forth in the Department’s Schedule of
Fees and Charges.

b. Prohibition of Tobacco Vending Machines — The sale of tobacco or e-cigarette
products by means of vending machines is prohibited.

c. Restrictions on the Distribution of Tobacco or e-cigarette Products - No person,
firm, corporation, establishment or agency shall distribute tobacco or e-cigarette
products free of charge or in connection with a commercial or promotional
endeavor within the Town of Brookline. Such endeavors include, but are not
limited to, product “giveaways", or distribution of a tobacco or e-cigarette product
as an incentive, prize, award or bonus in a game, contest or tournament involving
skill or chance.

d. Prohibition of Sales to Minors - No person, firm, corporation, establishment, or
agency shall sell tobacco or e-cigarette products to a minor.

ci g ci v‘v |

e. Self-Service Displays — All self-service displays of tobacco products as defined

herein are prohibited. All commercial humidors including, but not limited to
walk-in humidors must be locked.

f. Prohibition of the Sale of Tobacco Products and e-cigarettes by Health Care
Institutions - No health care institution located in the Town of Brookline shall sell
or cause to be sold tobacco_or e-cigarette products. Additionally, no retail
establishment that operates or has a health care institution within it, such as a
pharmacy or drug store, shall sell or cause to be sold tobacco or e-cigarette
products.

g. Prohibition of the Sale of Tobacco and e-cigarette Products by Educational
Institutions - No educational institution located in the Town of Brookline shall
sell or cause to be sold tobacco or e-cigarette products. This includes all
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educational institutions as well as any retail establishments that operate on the
property of an educational institution.

SECTION 8.23.6 VIOLATIONS AND PENALTIES

a. Any person who knewingly—violates any provision of this by-law, or who
smokes in any area in which a "Smoking Prohibited By Law™ sign, or its
equivalent, is conspicuously displayed, shall be punished by a fine of-nret-mere
than $50$100 for each offense. For a first violation of this section, and for any
subsequent violation, the violator may be afforded the option of enrolling in a
smoking cessation/education program approved by the Director of Health and
Human Services or his/her designee(s). Proof of completion of such approved
program shall be in lieu of the fines set forth in this Section and in Section 10.3 of
these By-laws.

b. Any person having control of any premises or place in which smoking is
prohibited who allows a person to smoke or otherwise violate this bylaw, shall be
punished by a fine of rot-mere-than-$100 for each-offense-a first offense, $200 for
a second offense, and $300 for a third or subsequent offense.

c. Any entity violating any other section of this by-law shall receive a fine of three

hundred-doHars{$300.00) for each offense.

d. Employees who violate any provision of Section 8.23.3(b) shall be punished by
a fine of net-mere-than-$100 per day for each day of such violation.

e. Violations of this by-law may be dealt with in a non-criminal manner as
provided in PART X of the Town by-laws.

f. Each calendar day an entity operates in violation of any provision of this
regulation shall be deemed a separate violation.

g. No provision, clause or sentence of this section of this regulation shall be
interpreted as prohibiting the Brookline Health Department or a Town department
or Board from suspending, or revoking any license or permit issued by and within
the jurisdiction of such departments or Board for repeated violations of this by-
law.

SECTION 8.23.7 SEVERABILITY
Each provision of this by-law shall be construed as separate to the extent that if

any section, sentence, clause or phrase is held to be invalid for any reason, the
remainder of the by-law shall continue in full force and effect.
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PETITIONER’S ARTICLE DESCRIPTION

Tobacco use is the leading preventable cause of death in the United States.! Including
deaths from secondhand smoke, tobacco use is responsible for more than 480,000 deaths
annually.? Prolonged use of tobacco products is commonly associated with negative
health outcomes such as cancer, respiratory and cardiac disease, negative birth outcomes,
and increased susceptibility to infectious disease. The life expectancy for a smoker is
typically 10 years shorter when compared to average lifespan of a nonsmoker.® Tobacco
use is a serious health problem that targets youth, as Centers for Disease Control surveys
indicate that 16.0% of Massachusetts high school students under 18 years old currently
smoke cigarettes.*

This warrant article proposes five changes to the existing tobacco control by-law. The
five proposed changes are:

1. to define e-cigarettes as smokable tobacco products, and therefore subject e-
cigarette purchasing and use to the same restrictions and regulations as other
smoked tobacco,

2. to increase the percent of hotel rooms that are smoke-free from 90% to 100%
smoke-free,

3. to expand the recently-passed prohibition of smoking tobacco products within 400
feet of Brookline High School by minors or school personnel to include
smokeless tobacco products,
to completely prohibit self-service displays of tobacco products, and
to align with state law a number of definitions and fine schedules currently less
stringent than the Massachusetts General Laws.

S

A more detailed explanation of each of these changes appears below.

! U.S. Department of Health and Human Services. The Health Consequences of Smoking—50 Years of
Progress. A Report of the Surgeon General. Atlanta: U.S. Department of Health and Human Services,
Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention and Health
Promotion, Office on Smoking and Health, 2014.

? Ibid.

® Jha P, Ramasundarahettige C, Landsman V, Rostrom B, Thun M, Anderson RN, McAfee T,

Peto R. 21st Century Hazards of Smoking and Benefits of Cessation in the United States. New England
Journal of Medicine, 2013;368(4):341-50.

* CDC (2009), Youth Risk Behavior, Surveillance Summaries (Morbidity and Mortality Weekly Report
(MMWR) 2010: 59, 11 (No. SS-55)) .
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Electronic Cigarettes

A growing concern for youth is the emergence of electronic nicotine delivery systems
(ENDS). These devices are part of the fast-growing e-cigarette market and are shrewdly
marketed as a safer alternative to cigarettes to conventional tobacco products.” However,
nicotine is the primary ingredient in ENDS and it is know to have negative impacts to the
cardiovascular system.® ENDS include other ingredients like lead, acetaldehyde and toluene,
which are also harmful.’

ENDS can be found for sale in most retail locations that also sell traditional cigarettes and
come in a wide variety of flavors that appeal to young people, such as grape, chocolate, pifia
colada, and cookies & cream. An additional concern raised about ENDS is that they may
contain varying amounts of nicotine. The U.S. Department of Health and Human Services
has concluded that nicotine is as addictive as cocaine or heroin and the Surgeon General has
determined that nicotine exposure during adolescence may have lasting adverse
consequences for brain development unless the initiation of tobacco use can prevented or
delayed.® According to the U.S. Centers for Disease Control and Prevention, electronic
cigarette use among middle and high school students doubled from 2011 to 2012.° The
Town of Brookline must continue to make it difficult for minors to purchase tobacco and
nicotine delivery products in order to prevent negative health outcomes commonly associated
with addiction to nicotine.

E-cigarette devices are not regulated or approved by the US Food and Drug Administration
(FDA) as an aid in smoking cessation.’®** The concentration of nicotine in each e-cigarette
varies from none to 4 to 24 mg; (light: 4-8 mg; medium: 12-16 mg; full strength: 16-24 mg)
in each cartridge.'® In a conventional cigarette, the nicotine content is about 1.89mg per

> Richtel, Matt. "E-Cigarettes, by Other Names, Lure Young and Worry Experts." The New York

Times. The New York Times, 4 Mar. 2014. Web. 5 Aug. 2014.

6 Holly Feiock Heiberg, “E-cigarette Primer,” Oregon Health Authority. September 20, 2013.

https://public.health.oregon.gov/PreventionWellness/TobaccoPrevention/SmokefreeWorkplaceLaw/Docume

nts/E-cigFactSheet.pdf

’ Grana R., Benowitz N., Glantz S., “Contemporary Review in Cardiovascular Medicine: E-Cigarettes: A Scientific

Review,” Circulation. 2014; 129: 1972 — 1986.

® U.S. Department of Health and Human Services. 2014. The Health Consequences of Smoking — 50 Years of

Progress: A Report of the Surgeon General. Atlanta: U.S. National Center for Chronic Disease Prevention and

Health Promotion, Office on Smoking and Health, p. 122. Retrieved from:

http://www.surgeongeneral.gov/library/reports/50-years-of-progress/full-report.pdf.

° Centers for Disease Control & Prevention. 2013. “Electronic Cigarette Use Among Middle and High School

Students—United States, 2011-2012,” Morbidity and Mortality Weekly Report (MMWR) 62(35): 729-730.
Cameron JM, Howell DN, White JR, et al. 2013. “Variable and Potentially Fatal Amounts of Nicotine in E-

cigarette Nicotine Solutions.” Tobacco Control. [Electronic publication ahead of print],

1 World Health Organization Study Group on Tobacco Regulation. Tobreg scientific recommendation: devices

designed for the purpose of nicotine to the respiratory system in which tobacco is not necessary for their

operation. In: Report on the Scientific Basis of Tobacco Regulation: Third Report of a WHO Study Group.

Geneva, Switzerland: World Health Organization; 2009.

" Zuccotti, G., & Pflomn, J. (2012). Electronic Cigarettes for Smoking Cessation. The Medical Letter on Drugs

and Therapeutics, 54(1404), 93-94.

2 Trtchounian A., Talbot P. “Electronic nicotine delivery systems: is there a need for regulation?” Tobacco

Control. 2011;20:47-52
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cigarette.” It takes about is seven to twelve puffs to complete a conventional cigarette
compared to an e-cigarette, which is about 300 puffs."* Depending on brand, each END
cartridge is designed to produce about 250-400 puffs, which is equivalent to about 1-2 packs
of cigarettes. The use of e-cigarettes can lead to mouth and throat irritation, dry cough, and
cardiovascular toxicity™. Repeated exposure to second hand vapor from ENDS may result in
addiction and may increase the risk of ischemic vascular events like Lipoid pneumonia- lung
inflammation.*’

At the same time, and although ENDS are not yet clinically endorsed by the FDA as a
smoking cessation tool, nascent research suggests that these products may serve a beneficial
role as an additional treatment for smoking cessation. ENDS may serve as safer alternative
to conventional cigarettes and expose a user to fewer toxic chemicals.’® These advantages
suggest that e-cigarettes have the potential to increase rates of smoking cessation and reduce
costs to quitters and to health services.!®?® A recent study on electronic cigarettes and
smoking cessation found that e-cigarette users were more likely to report abstinence from
tobacco use than either those who used nicotine replacement therapy (NRT) bought over the
counter or used no smoking cessation aid.”* Even though the use of electronic cigarettes
could assist with smoking cessation treatments; the user continues to inhale nicotine as well
as a number of other potentially harmful compounds.

Evidence suggests that ENDS is likely to be a gateway device for nicotine addiction among
youth.?? The percentage of student in grades 6 through 12 who had ever used ENDS
increased from 3.3% to 6.8% from 2011 to 2012.% E-cigarettes may prove to be less deadly
than smoked tobacco; however, use of e-cigarettes still damages the health of both the user
and others nearby. Furthermore, in as much as the public decline in smoking is due to the
denormalization of smoking due to prohibitions in a wide variety of public places, allowing

' Kotz, Deborah . "Have cigarettes become more addictive? - The Boston Globe." BostonGlobe.com. Globe
15 Jan. 2014. Web. 5 Aug. 2014.
 Nicotine &Tobacco Research. Jan2013, Vol.15 Issue 1, p158-166. 9p. 2Charts, 1 graph
> Electronic Cigarettes. JAMA. 2014;311(2):195. doi:10.1001/jama.2013.283624.
'® Electronic Cigarettes. JAMA. 2014;311(2):195. doi:10.1001/jama.2013.283624
' Electronic Cigarettes. JAMA. 2014;311(2):195. doi:10.1001/jama.2013.283624
18 Tavernise, Sabrina . "Debate emerges on whether e-cigarettes spur use of tobacco - The Boston
Globe." BostonGlobe.com. NEW YORK TIMES, 14 Feb. 2014. Web. 5 Aug. 2014.
' Hajek, P. (2013). Electronic cigarettes for smoking cessation. The Lancet, 382(9905), 1614.
doi:http://dx.doi.org/10.1016/50140-6736(13)61534-2
%% Tavernise, Sabrina . "Debate emerges on whether e-cigarettes spur use of tobacco - The Boston Globe."
BostonGlobe.com. NEW YORK TIMES, 14 Feb. 2014. Web. 5 Aug. 2014.
*! Jamie Brown et. al. “Real-world effectiveness of e-cigarettes when used to aid smoking cessation: a cross-
sectional population study,” Addition. Volume 109, issue 9, pp. 1531-1540. September 2014.
*? Fernandez, Elizabeth . "E-Cigarettes: Gateway to Nicotine Addiction for U.S. Teens, Says UCSF Study."
University of California, San Francisco. N.p., 6 Feb. 2014. Web. 6 Aug. 2014.
%3 stein, Rob. "Kids' Use of Electronic Cigarettes Doubles." NPR. NPR, 5 Sept. 2013. Web. 6 Aug. 2014.
9
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the use of devices that look just like cigarettes in places where cigarette use is prohibited
would represent a step backward in public health.

Hotels Smoke Free

Brookline began the transition to smoke-free hotel rooms in 1994, most recently increasing
the number of rooms that must be smoke free to 90% in 1996. Brookline currently has two
hotels that are permitted to have some smoking rooms under the existing by-law — the
Holiday Inn at 1200 Beacon Street and the Courtyard Marriott at 40 Webster Street. Despite
being permitted to allow smoking in some rooms, both hotels are 100% smoke-free. There
are two other hotels currently under development — one at the former Red Cab site on Route
9 and the other at the former cinema at Cleveland Circle. Should this warrant article pass,
both of these hotels would be required to be 100% smoke-free as well.

Tobacco products near Brookline High School

Town meeting recently prohibited the use of smoking products by minors and school
personnel within 400 feet of Brookline High School. Unlike indoor smoking prohibitions,
this wasn’t driven solely by a concern for employees and other patrons breathing in second
hand smoke. Rather, in addition to concerns about second hand smoking, the smoking
prohibition near the high school was focused on “reduc[ing] the number of new student
smokers™®* and making “present smokers ... less likely to smoke.” Town Meeting readily
agreed, passing Mr. Bermel’s citizen petition overwhelmingly.

Currently, the prohibition applies only to smoking tobacco. It does not apply to the use of
smokeless tobacco such as chewing tobacco, dipping tobacco, snuff, or snus. While the use
of smokeless tobacco by students in front of BHS doesn’t result in problems related to
second hand smoke, it is unquestionably harmful to the students engaging in its use.

By including smokeless tobacco in the prohibition, current smokeless tobacco users will have
fewer opportunities to use, and potential new users are less likely to be enticed. With the
passage of this warrant article, the use of any tobacco products by minors or school personnel
will be prohibited, not just smoking tobacco, further denormalizing the use of tobacco by
young people.

Self-service displays

The town by-laws already prohibit tobacco vending machines. This by-law proposes
extending the prohibition to all self-service displays. By moving all tobacco products behind
the counter or into locked humidors, the opportunity for minors to shoplift tobacco products
will be reduced.

** Nathan Bermel, “Petitioner’s Article Description,” Brookline Annual Town Meeting Warrant Article 13, May
27, 2014,
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Harmonization with state law

Brookline has been a leader in tobacco control for decades. One result of Brookline enacting
tobacco control by-laws before similar state law was enacted is that when the state finally
followed Brookline’s footsteps, it oftentimes enacted state law that was more restrictive than
Brookline’s earlier local by-law. In cases where state law is more restrictive, the Town must
enforce state law. This warrant article proposes to tighten up the definition of employee,
employer, and workplace to match state definitions. Furthermore, it would increase the fine
schedule to match state law. Finally, it removes the word “knowingly” from the by-law as it
relates to violations — all violations will become enforceable, not merely ones deemed
“knowingly.”

Conclusion

There have been a number of tobacco related warrant articles in the past few years. Brookline
has prohibited the sale of tobacco at educational and medical institutions, including
university convenience stores and pharmacies. We’ve raised the age to purchase from 18 to
19, and then to 21. Town Meeting performed “housekeeping” on the by-law, removing
antiquated language and aligning much of the by-law with state law. We’ve prohibited the
smoking of tobacco by minors and school staff within 400 feet of our high school. This
warrant article seeks to continue the dual trends of denormalizing the use of tobacco
particularly but not exclusively for young people, and the gradual refinement of the tobacco
control by-laws to ensure they align with state law and recent trends in tobacco use and
policy. Passage of this warrant article will result in the treatment of e-cigarettes as smokable
tobacco, finalize the transition to smoke-free hotel rooms, include smokeless tobacco in the
high school buffer zone prohibition, reduce the opportunity for teenage shoplifting of tobacco
products, and align Brookline’s by-law with state law where appropriate. Unlike Brookline’s
groundbreaking tobacco legislation of the 1990s, none of these changes are remarkable or
broad-reaching; rather, these changes are a gradual implementation of the best practices other
communities and states have already implemented.

ADVISORY COUNCIL ON PUBLIC HEALTH REPORT AND RECOMMENDATION

This article seeks to regulate e-cigarettes in the same manner as tobacco products, including
compliance with the no-smoking buffer zone around the High School; prohibits self-service
displays of e-cigarettes and tobacco products in stores; brings to 100% the ban on smoking in
hotel/motel/inn rooms, and aligns Brookline’s fines and definitions with Mass. General
Laws.

11
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Members heard presentations from the petitioner, Dr. Vitolo and supporting testimony from
High School Peer Leaders Maeve Kelly, Camilla Bellamarich, Omar Ghafour, and Alejandro
Martin. The proposal and the reasons behind it were explained in detail.

There were no speakers against the Warrant Article. Members spoke in support.

The Advisory Council on Public Health voted 6 — 0 in favor of Article 11.

SELECTMEN’S RECOMMENDATION

Article 11 is a petitioned article that updates and improves the Town’s Tobacco Control By-
Law, furthering the Town’s efforts to reduce the use of tobacco. The article addresses the
following five issues:

1.

E-Cigarettes — these are a rapidly growing segment of the tobacco industry and are
marketed as a safer alternative to traditional cigarettes. However, the primary
ingredient is nicotine. As pointed out in the Petitioner’s article description, the U.S.
Department of Health and Human Services has concluded that nicotine is as addictive
as cocaine or heroin and the Surgeon General has determined that nicotine exposure
during adolescence may have lasting adverse consequences for brain development
unless the initiation of tobacco use can prevented or delayed. Since they are not
currently regulated under the Tobacco Control By-Law, anyone, regardless of age,
can buy them.

E-Cigarettes come in a wide variety of flavors that appeal to young people, including
chocolate and cookies and cream. It is no surprise that this type of flagrant targeting
to youth has resulted in a doubling of use among middle and high school students
from 2011 to 2012. Products such as these should be regulated as other tobacco
products are and will be if the proposed amendment in Article 11 is approved.

Smokefree Hotels — the current by-law calls for 90% of hotel rooms to be smokefree.
Currently, neither hotel in Brookline allows smoking in any rooms, so moving to
100% smokeless rooms will not be an issue for them. By mandating 100% smokefree
rooms, Brookline will join Boston and many other communities.

Smokeless Tobacco and the 400 foot buffer zone around the High School - this
past May, Town Meeting adopted a proposal championed by BHS students to prohibit
the use of smoking products by minors and school personnel within 400 feet of BHS.
However, the prohibition applies only to smoking tobacco, not to the use of
smokeless tobacco. While the use of smokeless tobacco by students in front of BHS
does not have second hand smoke issues, those products have been proven to be
harmful to users.

The amendment proposed in Article 11 adds smokeless tobacco to the prohibition,
meaning the use of any tobacco products by minors or school personnel will be
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prohibited. This will serve to further denormalize the use of tobacco by Brookline
youth.

4. Storage and Display of Tobacco Products — the current by-law prohibits tobacco
vending machines. However, stores are allowed to use self-service displays. The
proposed amendment would require all tobacco products to be stored behind the
counter or be locked up.

5. Definitions and Fines — the definitions and fine schedule included in the current by-
law are outdated. In cases where state law is more restrictive, the Town must enforce
state law, so it makes sense to update our by-law. The amendments proposed in
Article 11 improve the definition of employee, employer, and workplace by making
them match state definitions and also increase the fine schedule to match state law.

The Board fully supports Article 11 and recommends FAVORABLE ACTION, by a vote of
4-0 taken on October 28, 2014, on the following motion. There is one difference from the
article as originally filed: Section 8.23.5 (e) is changed to read “e. Self-Service Displays —
All self-service displays as defined by 8.23.2 (e) are prohibited. All commercial humidors
including, but not limited to walk-in humidors must be locked.” The amendment was made
with the support of the petitioner to address a drafting error. This change was made to clarify
that the self-serve display prohibition includes e-cigarettes.

VOTED: That the Town amend the General By-laws, Article 8.23, Tobacco
Control as follows (language to be deleted appears as a strike-out and new language is
underlined).

ARTICLE 8.23
TOBACCO CONTROL

SECTION 8.23.1 PURPOSE

In order to protect the health, safety and welfare of the inhabitants of the Town of
Brookline, including but not limited to its younger population, by restricting the sale
of and public exposure to tobacco_and e-cigarette products known to be related to
various and serious health conditions such as cancer, this by-law shall limit and
restrict the sale of and public exposure to Febacce-Products-tobacco and e-cigarette
products within the Town of Brookline.

SECTION 8.23.2 DEFINITIONS

13
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a. Tobacco - Cigarettes, cigars, snuff or tobacco in any of its forms.

b. E-Cigarette — Any electronic nicotine delivery product composed of a mouthpiece,
heating element, battery, and/or electronic circuits that provides a vapor of liguid
nicotine to the user, or relies on vaporization of solid nicotine or any liquid, with or
without nicotine. This term shall include such devices whether they are manufactured
as e-cigarettes, e-cigars, e-pipes, hookah pens, or under any other product name.

bc. Smoking - Lighting of, or having in one's possession any lighted cigarette, cigar,
pipe or other tobacco product:_or non-tobacco product designed to be combusted and
inhaled. The activation of or inhalation of vapor from an e-cigarette shall be
considered smoking under this by-law.

ed. Tobacco Vending Machine - A mechanical or electrical device which dispenses
tobacco_or e-cigarette products by self-service, with or without assistance by a clerk
or operator.

. Self-Service Display — Any display from which customers may select a tobacco or
e-cigarette product without assistance from an employee or store personnel.

gf. Minor - A person under twenty-one years of age.

eg. Employee - A—person—who—performs—work—or—services—for—wages—er—other
consideration-An individual who performs services for an employer.

fh. Employer - A—persenn individual, partnership, association, corporation, trust or

other organized group_of individuals—ineluding—the—TFown—of Brookline—and—any
department-or—agency-thereof—whieh_that utilizes the services of one (1) or more

employees.

gl. Warkplace - Any enclosed area of a structure in the Town of Brookline, at which
ene-or-more-employeesperform-servicesforan-employer-_An indoor area, structure

or facility or a portion thereof, at which one or more employees perform a service for
compensation for the employer, other enclosed spaces rented to or otherwise used by
the public; where the employer has the right or authority to exercise control over the

Space.

hj. Food Service Establishment - An establishment having one or more seats at which
food is served to the public.

ik. Health Care Institution - An individual, partnership, association, corporation or
trust or any person or group of persons that provides health care services and employs
health care providers licensed, or subject to licensing, by the Massachusetts
Department of Health under M.G.L. c. 112. Health care institution includes hospitals,
clinics, health centers, pharmacies, drug stores and doctors’ and dentists’ offices.
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jl. Entity - any single individual, group of individuals, corporation, partnership,
institution, employer, association, firm or any other legal entity whether public or
private.

km. Educational Institution - any public or private college, normal school,
professional school, scientific or technical institution, university or other institution
furnishing a program of higher education.

In. Retail Establishment - any store that sells goods or articles of personal services to
the public.

SECTION 8.23.3 REGULATED CONDUCT
a. Public Places

(1) To the extent that the following are not covered by applicable State laws or
regulations, no person shall smoke in any rooms or interior areas in which the
public is permitted. This includes, but is not limited to, any food service
establishment, health care institution, classroom, lecture hall, museum, motion
picture theater, school, day care facility, reception area, waiting room,
restroom or lavatory, retail store, bank (including ATMSs), hair salons or
barber shops and meetings of government agencies open to the public.

(2) Taxi/Livery services licensed by the Town of Brookline shall be provided
in smoke-free vehicles.

The restriction of smoking in taxi/livery vehicles applies to drivers as well as
passengers. Vehicles shall be posted in such a manner that their smoke-free
status can be readily determined from the outside of the vehicle.

(3) Licensed Inns, Hotels, Motels and Lodging Houses in the Town of
Brookline must provide smoke-free common areas. Licensed Inns, Hotels and
Motels in the Town of Brookline must designate at—teast—90%100% of
individual dwelling units or rooms as non-smoking.

(4) The use of tobacco or e-cigarette products by Ne—minors or school
personnel shall-smeke-is prohibited in or upon any public sidewalk or other
public property located within four hundred (400) feet of Brookline High
School grounds.

The Commissioner of Public Works shall erect and maintain signage
identifying the locations where smoking is prohibited under this paragraph

15
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(4). Such signage shall be erected so as to notify the public of the smoking
prohibition and the areas affected thereby.

b. Workplaces

(1) Smoking in workplaces is prohibited.

(2) Notwithstanding subsection (1), smoking may be permitted in the
oo lese e e

a—Pprivate residences; except during such time when the residence is utilized
as part of a business as a group childcare center, school age child care center,
school age day or overnight camp, or a facility licensed by the department of

(43) Every establishment in which smoking is permitted pursuant to this by-
law shall designate all positions where the employee’s presence in an area in
which smoking is permitted to be "smoking positions." The establishment
shall notify every applicant for employment in a smoking position, in writing,
that the position may cause continuous exposure to secondhand smoke, which
may be hazardous to the employee’s health.

(54) No establishment in which smoking is permitted pursuant to this by-law
may require any employee whose effective date of employment was on or
before November 1, 1994 to accept a designated smoking position as a
condition of continued employment by the employer.

(65) No establishment in which smoking is permitted pursuant to this by-law
may discharge, refuse to hire, or otherwise discriminate against any employee
or applicant for employment by reason of such person's unwillingness to be
subjected to secondhand smoke exposure unless the employee has been hired
for a designated smoking position and has been so notified in writing at the
time of hiring.

(#6) It is the intent of this by-law that a designated smoking position shall not
be considered suitable work for purposes of M.G.L. ¢. 151A, and that an
employee who is required to work in a smoking position shall have good
cause attributable to the employer for leaving work.
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c. E-cigarette Usage — Locations Prohibited

(1) In addition to the smoking prohibitions set forth in this bylaw, the use of
e-cigarettes is further prohibited wherever smoking is prohibited under
M.G.L. Chapter 270, Section 22 (the “Smoke-Free Workplace Law™), and
in all locations listed in Section 8.23.3 of this by-law. The Director of
Health and Human Services and/or his or her designee(s) shall enforce this
section in accordance with Section 8.23.6.

SECTION 8.23.4 POSTING REQUIREMENTS

Every person having control of a premises where smoking is prohibited by this by-
law, shall conspicuously display on the premises, including the primary entrance
doorways, signs reading "Smoking Prohibited By Law." Posting of the international
symbol for "No Smoking" shall be deemed as compliance.

SECTION 8.23.5 SALE AND DISTRIBUTION OF TOBACCO AND E-CIGARETTE |
PRODUCTS

a. Permit Requirement — No Entity otherwise permitted to sell tobacco or e-cigarette |
products shall sell such products within the Town of Brookline without a valid
tobacco sales permit issued by the Director of Public Health. Permits must be posted
in a manner conspicuous to the public. Tobacco sales permits shall be renewed
annually by June 1st, at a fee set forth in the Department’s Schedule of Fees and
Charges.

b. Prohibition of Tobacco Vending Machines — The sale of tobacco or e-cigarette |
products by means of vending machines is prohibited.

c. Restrictions on the Distribution of Tobacco or e-cigarette Products - No person,
firm, corporation, establishment or agency shall distribute tobacco or e-cigarette
products free of charge or in connection with a commercial or promotional endeavor
within the Town of Brookline. Such endeavors include, but are not limited to, product
“giveaways", or distribution of a tobacco or e-cigarette product as an incentive, prize, |
award or bonus in a game, contest or tournament involving skill or chance.

17
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d. Prohibition of Sales to Minors - No person, firm, corporation, establishment, or
agency shall sell tobacco or e-cigarette products to a minor.

v k v i \Y

e. Self-Service Displays — All self-service displays as defined by 8.23.2 (e) are

prohibited. All commercial humidors including, but not limited to walk-in humidors
must be locked.

f. Prohibition of the Sale of Tobacco Products and e-cigarettes by Health Care
Institutions - No health care institution located in the Town of Brookline shall sell or
cause to be sold tobacco _or e-cigarette products. Additionally, no retail establishment
that operates or has a health care institution within it, such as a pharmacy or drug
store, shall sell or cause to be sold tobacco or e-cigarette products.

g. Prohibition of the Sale of Tobacco and e-cigarette Products by Educational
Institutions - No educational institution located in the Town of Brookline shall sell or
cause to be sold tobacco or e-cigarette products. This includes all educational
institutions as well as any retail establishments that operate on the property of an
educational institution.

SECTION 8.23.6 VIOLATIONS AND PENALTIES

a. Any person who knewinghy-violates any provision of this by-law, or who smokes
in any area in which a "Smoking Prohibited By Law" sign, or its equivalent, is
conspicuously displayed, shall be punished by a fine of-ret-more-than $50$100 for
each offense. For a first violation of this section, and for any subsequent violation, the
violator may be afforded the option of enrolling in a smoking cessation/education
program approved by the Director of Health and Human Services or his/her
designee(s). Proof of completion of such approved program shall be in lieu of the
fines set forth in this Section and in Section 10.3 of these By-laws.

b. Any person having control of any premises or place in which smoking is prohibited
who allows a person to smoke or otherwise violate this bylaw, shall be punished by a
fine of ret-mere-than-$100 for each-offense-a first offense, $200 for a second offense,
and $300 for a third or subsequent offense.

c. Any entity violating any other section of this by-law shall receive a fine of three

hundred-doHars{$300.00) for each offense.

d. Employees who violate any provision of Section 8.23.3(b) shall be punished by a
fine of ret-more-than-$100 per day for each day of such violation.
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e. Violations of this by-law may be dealt with in a non-criminal manner as provided
in PART X of the Town by-laws.

f. Each calendar day an entity operates in violation of any provision of this regulation
shall be deemed a separate violation.

g. No provision, clause or sentence of this section of this regulation shall be
interpreted as prohibiting the Brookline Health Department or a Town department or
Board from suspending, or revoking any license or permit issued by and within the
jurisdiction of such departments or Board for repeated violations of this by-law.

SECTION 8.23.7 SEVERABILITY

Each provision of this by-law shall be construed as separate to the extent that if any
section, sentence, clause or phrase is held to be invalid for any reason, the remainder
of the by-law shall continue in full force and effect.

ROLL CALL VOTE:
Favorable Action

Daly

DeWitt

Wishinsky

Franco

ADVISORY COMMITTEE’S RECOMMENDATION

Warrant Article 11 seeks to amend the General By-laws, Article 8.23 (Tobacco Control), by
proposing the following:

1. Subject e-cigarette purchasing to the same restrictions and regulations as other smoked
tobacco

Have 100% smoke-free hotel rooms

Include smokeless tobacco products in the 400 feet ban around the High School

Prohibit self-service display of tobacco products

Align definitions and fine schedules with Massachusetts General Laws

arwN

RECOMMENDATION:
The Advisory Committee, by a vote of 23 -0-1, recommends FAVORABLE ACTION on the
amended language offered by the Board of Selectmen.

19
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DISCUSSION:

WA 11 defines e-cigarettes and subjects e-cigarettes to the same rules and regulations as
smoked tobacco products, including compliance with the no-smoking buffer zone around the
High School; prohibits self service displays of tobacco products in commercial establishments.
WA 11 increases non-smoking rooms in hotels, motels and inns to 100% and aligns Brookline’s
definitions and fine schedules with the more stringent Mass. General Laws. Including e-
cigarettes in our Tobacco Control Bylaws will decrease nicotine addiction among youth and
promote a healthier environment for all.

E-cigarettes

High School Peer Leaders expressed concerns that will be alleviated by applying the
same rules to e-cigarettes as we have for smoked tobacco products.
After the buffer zone was passed in the Spring many students planned to use e-cigarettes.
Students convince each other that there are no health concerns since the FDA has not regulated
e-cigarettes. It has been reported that some Football Team members view e-cigarettes as cool
and use them instead of cigarettes and students have used e-cigarettes with marijuana.
Peer Leaders strongly encourage regulation of e-cigarettes.
Electronic Nicotine Delivery systems contain varying amounts of nicotine; they are produced in
flavors that appeal to young students and are extremely addictive.
E-cigarettes are not regulated by the FDA as an aid in smoking cessation. Even though e-
cigarettes may be better than smoked tobacco it is important that they are regulated.

100% Non-smoking rooms in inns, hotels and motels

Current regulations expect hotel, motel and inn rooms to be 90% smoke free.
This means that for example an inn must have a minimum of 10 rooms to provide one room that
permits smoking. None of the hotels/motels in Brookline permit smoking in rooms. The
Brookline Housing Authority adheres to a 100% smoke free environment.
The new hotels at route 9 corridor and Cleveland Circle plan to be 100% smoke free as well.

The proposed amendments provide more clarity to our Tobacco Control Laws as well as
promoting delay of the use of nicotine products for our student residents.

BACKGROUND:
The Advisory Committee supports favorable action on the amendments in article 8.23 (Tobacco
Control) offered by the Board of Selectmen.

XXX
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ARTICLE 12

TWELFTH ARTICLE
Submitted by: Gordon Bennett

To see if the Town will amend the Brookline Zoning By-Laws, Article 4.12, Registered
Marijuana Dispensary (RMD), to make Brookline’s requirements consistent with the
generally-applicable statewide requirements for the location of registered marijuana
dispensaries as set forth in Commonwealth of Massachusetts Regulations at 105 CMR
725.110(A)(14), as follows (language to be deleted appears as strike-out and new language is
in bold):

Sec. 4.12 - Registered Marijuana Dispensary (RMD)
1. Purpose

The intent of this section is to establish RMDs in appropriate locations and under
strict safeguards to mitigate any possible adverse  public ~ health and  safety
consequences related to the establishment of RMDs in the Town of Brookline, in
conformity with Chapter 369 of the Acts of 2012 (Question #3 on the November 6,
2012 ballot).

If any provisions of this section shall be held to be invalid, those provisions shall be
severable and the remaining sections shall be valid.

2. General Restrictions

An RMD shall:

a. Have a valid license or permit as may be required by law, including 105 CMR
725 and the Town By-Law, and comply with all state provisions.

b. Be located more than 500 feet from an elementary or secondary school, public or
private, daycare center, or any facility in which children commonly
congregate, as measured from lot boundary to lot boundary.

c. Not be located in a building that contains a day care center. d. Not have direct
access from a public way to the portion of the RMD where marijuana or related
products or supplies are dispensed.

d. e—Have signage that conforms to the state regulations, is not internally
illuminated, and is approved by the Brookline Planning Board under Article VII
of the Brookline Zoning By-Law.

e. £—Require that if an RMD cultivates marijuana in Brookline, it shall be in an
entirely enclosed building for security purposes.

f. g—Submit a detailed description of security measures for the RMD, such as
lighting, fencing, gates, and alarms, etc., comply with the requirements of 105
CMR 725, to ensure the safety of persons and protect the premises from theft.
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Or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION

Introduction

On November 6, 2012, more than 70 percent of Brookline voters approved the “Law for the
Humanitarian Medical Use of Marijuana.” (the Law) The Law took effect on January 1,
2013. In passing that Law, Brookline residents’ compassion for patients in pain was
paramount.

Perhaps influenced by the Ballot question’s super-majority support, a little over a year later
on November 19, 2013, Brookline Town Meeting passed three warrant articles that created a
framework for the operation of an RMD in Brookline. From this warrant article’s
perspective, the most important was article 7, which dealt with zoning. Rather than adopting
Massachusetts Department of Public Health’s (DPH) five hundred foot buffer zones created
to protect children, the article eliminated one whole category of safeguards (“any facility in
which children commonly congregate”) and drastically relaxed a second (rather than a five
hundred foot setback, a daycare now cannot be in the same building). The third category of
setback for schools was maintained.

Brookline voters were never asked, and did not consent to these changes. Support for the
Ballot question and medical marijuana in general, should not be construed as support for its
subsequent de-facto regulatory reality. If left to stand, these zoning changes have the
potential to seriously harm the neighborhood where an RMD is sited. Thus, we propose
amending the General Restrictions for RMDs by adopting the Commonwealth’s standards for
protection of children. This amendment conforms to the original goal of providing access to
medical marijuana for critically ill patients. At the same time, this change strengthens
Brookline’s family-friendly culture and maintains its “streetscape” walking neighborhood
character.

Recognized by the state as a build-out community, Brookline is a dense, urban area making
setbacks vitally important. Surrounding communities have actually adopted even more
restrictive buffer zones for RMDs than were originally foreseen in the state regulations.
Using the five hundred foot buffer zone state standard, Newton includes “houses of worship
or religious use.” Cambridge, also using the five hundred foot setbacks, established special
overlay districts to restrict the areas in which an RMD could be sited. Amending Brookline’s
By-Laws to be in accord with state standards still leaves Brookline with the least stringent
buffer zones in the area.

1) Protecting Children

Children are protected under Massachusetts law. Along with those disabled by illness, their
care and security must be considered. Indeed, the state’s RMD buffer zones recognize and
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safeguard only children. No protection is afforded property owners, religious institutions, and
other commercial ventures.

The Massachusetts criminal code acknowledges the increased risk to children of drugs and
their exposure to those who have or would sell them. It protects areas where children
congregate even beyond the crime of predatory sale to children. M.G.L. Chapter 94c, Section
32], for instance, makes it a felony to distribute drugs near schools, parks, and playgrounds.

Concern about poisoning and overdose is an important motivation for buffer zones.
Accidental ingestion is of particular concern given the menu of edibles and fizzy drinks.
“Children’s Hospital see surge in kids accidently eating marijuana” is a headline from the
May 21%, 2014 Denver Post. The article discusses how seven of the nine kids brought in this
year have had to be admitted into the intensive-care unit of the hospital. As a point of
reference, between 2005 and 2013 only eight children were admitted for unintentional
ingestion. Currently, there is no maximum dosage limits so that the ingestion of a single
brownie can be dangerously toxic to a young child. In Colorado, “marijuana exposures
resulted in more ED evaluations, hospital admissions, and clinical symptoms than did ethanol
exposures” (Wang, S., et al, “Pediatric Marijuana Exposures in a Medical Marijuana State”
JAMA Pediatrics, 2013;167(7);630-633).

Creating a “safe zone” for children is the intent of the state regulatory standard. In addition to
schools, daycare centers are included for this very purpose. As of this writing, Brookline has
thirty seven. The regulations simply and pragmatically recognize that the area around an
RMD is likely to be problematic. Large amounts of cash and marijuana must be transported
through the immediate neighborhood when entering and exiting the store. Not all customers
are driven by genuine medical need. In addition to being possible targets of crime, less
scrupulous customers have strong financial incentives for resale as described below.
Including daycare centers as part of the buffer zone protects young children.

“A facility in which children commonly congregate,” is the third, five hundred foot buffer
zone category. The words are vague and open-ended for a reason: written to protect children,
the regulations recognize kids can be found in far more places than can practically
enumerated. As a community, Brookline has a long history of supporting families and
children with its excellent schools, parks, libraries, and recreation opportunities. Brookline is
also the home of numerous religious institutions, children-centric businesses including toy
stores, clothes stores, a children’s bookstore, a puppet theatre, dance studios, etc. Daycare
centers are required to go to playgrounds on a daily basis. This diversity of locales in which
children can be found is the very reason the DPH included the language. It is deliberately
expansive rather than restrictive.

The three state setbacks are germane. By including them, the Commonwealth recognized
that, despite other protective regulatory measures, siting RMDs next to schools, daycare
centers, and facilities where children commonly congregate will be harmful to our kids.
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2) Diversion

Diversion of legal medical marijuana into the hands of youth and recreational users is a
certainty. DPH chose to liberally interpret the Law’s language of a sixty day supply purchase
limit setting it at ten ounces. This amount of marijuana is enough to roll nearly one thousand
joints, sufficient for a person to smoke an entire joint nearly every waking hour of every day
for the entire two month period (0.3 to 0.5 grams per “joint”, RAND Institute study).

In comparison, Colorado allows no more than two ounces for medical use in a person’s
possession at any one time and no more than one ounce for recreational use. New York does
not allow possession of marijuana buds at all; patients are only allowed to consume
marijuana through food, oils, pills, and vapors. Unlike other states, New York only permits
marijuana to be dispensed at hospitals and has strict limits on which illnesses can be treated.
Terence O’Leary, a New York State official said, “We’re treating this like medicine in every
way, shape or form, including how it’s produced and how it’s dispensed and how it’s used.”
(“New medical marijuana law inches along in New York State”, Buffalo News, August 30,
2014) Washington State allows possession of up to two ounces at any one time. By allowing
ten ounces of marijuana in an individual’s possession, Massachusetts heightens the risk of
diversion.

Other factors increasing the risk of diversion include:

e Elevated potency. According to the National Institute on Drug Abuse, typical
marijuana today is five to eleven times as powerful as forty years ago.

e Dispensary to “street” price spread. As a stated business policy, the RMD plans to sell
marijuana at $300 per ounce, “below market rates.” With street prices around $400 an
ounce, the $100 spread per ounce presents dangerous financial incentives.

e Lack of real-time tracking system.

Policing the public consumption of edibles will be especially difficult as the telltale sign of
marijuana’s pungent aroma will be absent. For example, “in March of 2006, a 16-year-old El
Cerrito High School student was arrested after selling pot cookies to fellow students on
campus, many of whom became ill. At least four required hospitalization. The investigation
revealed that the cookies were made with a butter obtained outside a marijuana dispensary (a
secondary sale). Between March of 2004 and May of 2006, the EI Cerrito Police Department
conducted seven investigations at the high school and junior high school, resulting in the
arrest of eight juveniles for selling or possessing with intent to sell marijuana on or around
the school campuses. (California Police Chiefs Association White Paper on Marijuana
Dispensaries, 2009)

Diversion is particularly dangerous for teenagers. In “Teenage kicks: cannabis and the
adolescent brain” (Lancet Vol 381, March 16, 2013) researchers found that adolescent
cannabis use is more damaging to cognitive abilities during adulthood than is adult use. From
the article:
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“The findings showed, first, that persistent cannabis use is associated with a statistically
significant decline in cognitive ability. That is, the more persistent the cannabis use, the
greater the cognitive decline. Second, the association between persistent cannabis use and
cognitive decline was significantly greater for people who began using cannabis before,
compared with after, 18 years. Third, if cannabis use started in adolescence (before 18 years),
the cognitive deficit remained significant when people had stopped using for at least 1 year
before testing. The results remained significant after adjustment for other possible
confounding factors, including alcohol and so-called hard-drug dependence (eg, heroin,
cocaine, or amphetamines), years of education, and diagnosis of schizophrenia.”

Diversion activity is expected to be highest closest to the RMD. In the February 2007 issue
of the Journal “Pain Medicine” an article entitled “Mechanisms of Prescription Drug
Diversion Among Drug-Involved Club and Street-Based Populations” states the data suggest
“that there are numerous active street markets involving patients ... Many ... have been
appropriately diagnosed ..., but are selling their prescription drugs for profit... In addition,
there are many individuals posing as legitimate patients for the purposes of scamming ... or
otherwise defrauding the system.” Mitigating diversion risk is not done at the state level
alone but by local education, awareness, law enforcement and sensible, community-specific
implementation of laws, including zoning safety standards, to minimize this risk.

Given the price gap, the ability to purchase ten ounces, the lack of a real-time purchase
tracking system, difficult-to-identify edible products, and patient reselling, diversion into
Brookline is a near certainty. An RMD in Brookline is likely to be a regional distribution
center not only for legal medical use, but also for illegal recreational enjoyment. This is not
what Brookline voters anticipated when they voted overwhelming for medical marijuana.
The importance of distancing this activity from residences, neighborhoods, daycares and
playgrounds as well as schools will maintain community spaces where families feel safe and
businesses can thrive.

3) The DPH’s Reinterpretation of the Law, the Growth of Prescription Mills, and the
Expansion of Medical Marijuana Users

In 2012, Brookline voted overwhelmingly to support critically ill patients. They did not vote
for a single-use retail store serving hundreds of thousands of people sited near schools,
daycare centers, and facilities in which children commonly congregate.

One of the regulatory changes that has altered the actual implementation of medical
marijuana is the definition of diseases. The original petition language stated:

“a patient must have been diagnosed with a debilitating medical condition, such as cancer,
glaucoma, HIV-positive status or AIDS, hepatitis C, Crohn’s disease, Parkinson’s disease,
ALS, or multiple sclerosis.”

The DPH’s regulatory definition, however, is a:
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“debilitating medical condition shall mean: cancer, glaucoma, positive status for human
immunodeficiency virus, acquired immune deficiency syndrome (AIDS), hepatitis C,
amyotrophic lateral sclerosis (ALS), Crohn’s disease, Parkinson’s disease, multiple sclerosis
and other conditions as determined in writing by a qualifying patient’s physician.”

The difference is subtle but critical. Rather than defining the list of debilitating conditions
itself, the DPH relegates that decision to doctors. That change expands the pool of likely
patients by a factor of ten.

Colorado’s experience is instructive. While not directly comparable, according to a June
2013 report from the Colorado Office of the State Auditor, only 8 percent of all the reported
conditions are described as cancer, glaucoma, cachexia, or ALS. The non-listed condition of
severe pain accounted for ninety-four percent (percentages do not add up to 100 percent
because some patients have more than one condition). This suggests that the percentage of
customers served as intended by the original Massachusetts legislation is more likely around
0.2 percent of the general population, rather than the 2 percent of the current population that
DPH estimates. By making explicit the ability of a doctor to go beyond the original list, the
DPH regulations enable an ever-growing list of conditions for which medical marijuana can
be obtained.

Colorado is also instructive of what Massachusetts can expect regarding the statistics of
physicians involved in this business. According to the same report mentioned above, in
Colorado, just 12 physicians had certified half of the 108,000 registered patients and one had
registered more than 8,400. Already in Massachusetts, commercially-minded physicians are
following their Colorado colleagues in setting up specialty offices to provide access
specifically to marijuana. The conflict of interest for doctors is clear. The best interests of
patients are subordinated. (“Doctors open offices in Mass. to prescribe marijuana — Boston
Globe, March 16, 2014) Charging $200 to $250 for an evaluation and a certificate, these
physician-run prescription mills undermine the notion of a bona fide relationship.

With fewer RMDs statewide (currently only eleven of thirty-five that were to be opened
according to the Law by 2013 have a provisional license) and a larger pool of patients
accessing each RMD, the concerns for the host community and adjacent neighborhoods are
intensified.

4) Neighborhood Impact

The analogy is often drawn between marijuana and liquor with the logical inference being
that RMDs have little or no adverse impact. This inference is false:

e Brookline’s RMD will serve a super-regional customer base.

e Market price and street price for liquor are equivalent.

e Marijuana is still illegal for recreational use creating inducements for illegal follow-
on sales.

e Predominantly cash nature of the business.
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Due to the proposed RMD’s unexpectedly large population pool, this concentrates the
number of visits, the traffic, the parking requirements, the amount of cash coming into each
location, and the amount of marijuana leaving each RMD. The neighborhood closest to the
RMD bears a significant burden.

Brookline can expect a particularly high concentration of visits because of its proximity to
Boston. Boston’s Mayor Marty Walsh has stated that he is “dead set” against RMDs (“Mayor
Walsh says he aims to block dispensaries”, Boston Globe, April 9, 2014) and campaigned
against the 2012 ballot question which authorized medical marijuana. He thinks it could lead
to a spike in illegal drug activity. His implacable opposition makes it possible that Boston
may not ever have an RMD during his term as Mayor.

Including Boston, Brookline’s RMD pool of customers is approximately 700,000. Based on
the Colorado experience, New England Treatment Access (NETA) state application, and
DPH estimates, at least two percent of those individuals, approximately 14,000, will receive
qualifying certificates. Using the average number of 2.5 visits per customer per month
(NETA’s assumption), a Brookline RMD can expect 35,000 visits a month. As the RMD is
expected to be open 7 days a week, 9 hours a day, 365 days a year, the number of visits on
average will be around 130 customers an hour. An increase of this magnitude raises the risk
of traffic-related accidents and is problematic for the surrounding neighborhood.
Furthermore, careful consideration must be given to the very real possibility that the RMD
becomes a full-fledged retail store if the state eventually legalizes recreational marijuana.

The immediate neighborhood around an RMD has an increased risk of crime due to the large
amount of cash carried in, and the high street value of the product carried out of that RMD.
NETA’s experience in Colorado is that the average customer buys 1.6 ounces of marijuana a
month. This translates to nearly % of a ton, or in dollar terms, around $6,720,000 per month.
The majority of these sales will be paid in cash because most finance companies refuse to do
business with RMDs due to the Federal government classification of marijuana as a Class 1
drug.

While medical marijuana industry groups frequently cite studies suggesting no increase in
violent crime in the vicinity of RMDs or in states that have legalized medical marijuana, it is
also true that violent crime has been dropping nationally since 1990. In comparing twelve
year trends of violent crime within each state pre and post adoption of medical marijuana
with the national numbers over the same period, in ten out of twelve states, violent crime
rates fell less or actually rose compared with the U.S. as a whole. (American Thinker, April
23, 2014) This suggests that crime did increase on a relative basis in states with medical
marijuana.

Further, local police recognize the possibility of crime and deploy more resources to the area
around RMDs. This impacts their ability to perform other duties. Speaking in front of the
Long Beach, California Planning Department on Julyl7th this year, Police Chief Jim
McDonnell said:

“Our attempts to address the complaints and criminal activity in and around marijuana
dispensaries proved to be a substantial burden on our already strained resources... At the
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same time we have been asked from a resource standpoint to address dispensaries, we've
been directed also, and will continue to look at other serious issues ... So taking a step
backward, the medical marijuana arena will negatively impact our ability to be able to
address these and other issues." (Long Beach Report — July 21%, 2014)

Brookline has the advantage of drawing on the experiences of others to understand more
fully the impact of RMDs. A particularly relevant one, given the community’s similarity to
Brookline, is Noe Valley / Mission area in San Francisco. It welcomed its first RMD in
October of 2004 serving around 75 customers a day, less than one tenth of that expected in
Brookline. By the summer of 2005, the neighborhood was complaining about cars, loitering,
feeling intimidated, and observing open marijuana use, distribution and resale. By December
2005, the RMD was ordered to move by the San Francisco Board of Appeals. (The Noe
Valley Voice, October 2004, July-August 2005, December-January 2005)

In Noe Valley the changes were rapid and dramatic. Nonviolent crime impacts the quality-of-
life of a neighborhood. Proactive zoning buffering young children, playgrounds, and
residences mitigates the exposure of families to the realistic risk of increased nonviolent
crime.

Mark Kleiman, UCLA professor of Public Policy and an expert on the legalization of
marijuana, advocates a 100 percent deliver model to alleviate local impacts rather than
having full-fledged retail stores. (Los Angeles Times — December 4™ 2013) While this
resolves many of the aforementioned issues, this is not the proposed licensee’s business
model.

5) State Standard Buffer Zones Do Not Block RMDs from Brookline

Massachusetts law prohibits towns from banning RMDs. In a March 13, 2013 ruling striking
down the town of Wakefield’s total ban on RMDs, Margaret Hurley in the Massachusetts
Attorney General’s Office wrote:

“We conclude that a municipality may not completely ban such centers within its borders, we
also conclude that municipalities are not prohibited from adopting zoning by-laws to regulate
medical marijuana treatment centers, so long as such zoning by-laws do not conflict with the
Act (or regulations adopted to implement the Act), and are not “clearly arbitrary and
unreasonable, having no substantial relation to the public health, safety, morals or general
welfare.”

During the debate surrounding RMDs at Town Meeting last November, it was suggested that
following the Commonwealth’s buffer zone standards would have led to an “effective ban”
on RMDs in Brookline. Town Planning Department bubble charts show however, that if the
proposed state regulatory “default” buffer zones are applied to Brookline’s General Business,
Office, and Industrial Zones, there will be several areas in Brookline where an RMD can be
sited. Thus, adopting the state standards will still enable an RMD in Brookline to serve
critically ill patients, and can hardly be considered “arbitrary and unreasonable.”
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6) Conclusion

With the most honorable of intentions, Brookline voted for medical marijuana in 2012. The
contrast between Ballot question’s idealism and the sobering reality of the Law’s execution
however, is overwhelming. Only a modern-day Casandra could have foreseen these results:

Heightened risk to Brookline’s children, youth, and teenagers

A Brookline RMD becoming a super-regional marijuana distribution center
Boston Mayor Walsh’s implacable opposition to RMDs

Extensive menu of edibles and fizzy drinks elevating risk to children and facilitating
illegal public consumption

Open-ended expansion of qualifying conditions

Growth of doctor mills mocking bona fide physician — patient relationships
Unexpected wave of customers causing traffic and parking issues
Surprisingly high maximum ten ounce marijuana purchase quantity
Increased risk of diversion because of RMD’s below market pricing

Large magnitude of cash and marijuana introduced on Brookline’s streets
Strained police resources

Given our now more nuanced understanding of the Law’s consequences and a new
comprehension of the complexities surrounding an RMD’s impact on Brookline, it is
reasonable, sensible, and prudent to adjust course to the pragmatic implications of the Law’s
implementation.

Adopting the Commonwealth’s setback standards’ language for five hundred foot buffer
zones for “a school, daycare center, or any facility in which children commonly congregate”
does not block RMDs from Brookline. It still permits an RMD to be sited in Brookline while
simultaneously protecting the children and neighborhoods of Brookline from concentrated
exposure to the activity around an RMD.

The petitioners urge you to vote for this amendment to the Zoning By-Law.

MOTION TO BE OFFERED BY THE PETITIONER

VOTED: that the Town amend the Brookline Zoning By-Laws, Article 4.12,
Registered Marijuana Dispensary (RMD), to make Brookline’s requirements consistent with
the generally-applicable statewide requirements for the location of registered marijuana
dispensaries as set forth in Commonwealth of Massachusetts Regulations at 105 CMR
725.110(A)(14), as follows (language to be deleted appears as strike-out and new language is
in bold):

Sec. 4.12 - Registered Marijuana Dispensary (RMD)
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1. Purpose

The intent of this section is to establish RMDs in appropriate locations and under
strict safeguards to mitigate any possible adverse  public ~ health and  safety
consequences related to the establishment of RMDs in the Town of Brookline, in
conformity with Chapter 369 of the Acts of 2012 (Question #3 on the November 6,
2012 ballot).

If any provisions of this section shall be held to be invalid, those provisions shall be
severable and the remaining sections shall be valid.

2. General Restrictions

An RMD shall:

a. Have a valid license or permit as may be required by law, including 105 CMR
725 and the Town By-Law, and comply with all state provisions.

b. Be located more than 500 feet from an elementary or secondary school, public or
private, daycare center, or any playground or park that includes a play
structure, as measured from lot boundary to lot boundary.

c. Net-belocated-inabutding-that-contains—a-day—care—center- d—Not have direct
access from a public way to the portion of the RMD where marijuana or related
products or supplies are dispensed.

d. e—Have signage that conforms to the state regulations, is not internally
illuminated, and is approved by the Brookline Planning Board under Article VII
of the Brookline Zoning By-Law.

e. £—Require that if an RMD cultivates marijuana in Brookline, it shall be in an
entirely enclosed building for security purposes.

f. g—Submit a detailed description of security measures for the RMD, such as
lighting, fencing, gates, and alarms, etc., comply with the requirements of 105
CMR 725, to ensure the safety of persons and protect the premises from theft.

ZONING BY-LAW COMMITTEE REPORT AND RECOMMENDATION

The current Zoning By-law requires a 500 foot buffer zone from any K-12 school around the
location of a Registered Marijuana Dispensary (RMD) and prohibits them from being located
in a building that houses a daycare facility. Fall 2013 Town Meeting approved this
restriction after much discussion about appropriate parameters to control locations in Town
for an RMD facility, while not effectively banning RMD facilities from the Town. The
proposed citizen petition would restrict RMDs by requiring a 500 foot buffer around K-12
schools, daycare centers and “places where children congregate”. This would effectively ban
RMDs in Brookline.

Because the amendment would leave no sites in Brookline where an RMD could be located
by special permit, the citizen petitioners have indicated that they might amend their proposal
before Town Meeting to a 500 foot buffer zone around schools and parks and a 100 foot
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buffer zone around daycares and would omit a buffer zone around “places where children
congregate”.

The Committee was made aware that a day care center plans to open on Boylston Street, next
to the Brookline Bank site.

After the public hearing and a thorough discussion of the issues, the Zoning By-Law
Committee unanimously supported the current language of the Zoning By-Law. The
Committee felt that no convincing evidence was presented on how children in daycare, who
are so closely supervised, would be negatively impacted by an RMD. The Committee felt
that greater restrictions proposed by the petitioner are arbitrary and motivated by a specific
desire to thwart the proposed Brookline Bank site. They noted that there are ‘site control’
restrictions in the State statute, such as the prohibition of display of products in windows and
size of signage. An RMD is already restricted by the current Zoning By-Law from being
located in the same building as a day care center. The Committee also was given no rationale
for how a 100 foot buffer zone was chosen over a 300 or 500 foot buffer zone.

The Committee also discussed the danger of diversion of medical marijuana to others. They
saw no evidence that the area in close proximity to an RMD was more likely to be a site
where diversion took place. Committee members pointed out that diversion of medical
marijuana is a felony, whereas small amounts of black market marijuana diverted to others is
a misdemeanor.

In conclusion, the Zoning By-Law Committee felt that with the required review of an RMD
application by the Planning Board, Board of Appeals and Board of Selectmen (through its
licensing procedure) issues of concern can be addressed through imposed conditions. These
may include restrictions on the method employed to sell and deliver medical marijuana to
patients, the hours and days of operation, number of patient visitors at any one time, traffic
impacts, and security measures. Most importantly, annual review of the Board of Selectmen
license is required, and as with liquor licenses, the Board of Selectmen would have the
opportunity to amend or add new conditions when necessary.

Therefore, the Committee unanimously recommends NO ACTION on Article 12.

PLANNING BOARD REPORT AND RECOMMENDATION

This article is related to modifying the types of facilities that must be a certain distance from
registered marijuana dispensaries (RMDs) and is being submitted by citizen petitioner
Gordon Bennett. The proposed amendment would require RMDs to be at least 500 feet from
not only elementary and secondary schools, which is the current restriction, but also from
daycares and “any facility in which children commonly congregate.”

Currently, the Zoning By-law requires that RMDs be at least 500 feet from any K-12 school,
and it excludes them from being in the same building as a daycare center. This buffer zone
was adopted by Fall Town Meeting in 2013 after extensive discussion about what would be
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an adequate distance, as well as which facilities should be included in such a buffer. Several
maps were generated showing different buffer zone distances ranging from 300 feet to 1,000
feet, and included buffers from K-12 schools, daycare centers, parks, and playgrounds. Only
after many hours of analysis and debate with several different boards and committees,
including the Planning Board, did Town Meeting settle on allowing RMDs in General
Business (G) districts with a 500-foot buffer from any K-12 school, public or private.

The proposed amendment would require that any RMD be at least 500 feet from not only any
K-12 school, but also from any daycare center or place where children congregate. There are
20 K-12 schools in Brookline, but there are 89 licensed daycares. While the proposed
language “place where children congregate” appears quite vague, the Massachusetts
Department of Public Health, the state-level entity that is regulating and licensing RMDs,
does provide some guidance about what places fit into this classification: facilities where
children commonly attend in a structured, scheduled manner (i.e. dance or gymnastic
schools); facilities where programs or activities targeting children or youth take place; family
home day cares; and town parks with play structures intended for children. The guidelines
indicate the “place where children congregate” language does not include places like ice
cream shops, where children might gather but not in a structured, scheduled manner.

The minor wording change proposed by Article 12 results in a dramatic increase in the
number of locations that would be restricted from having an RMD, so much so that there are
no sites outside the proposed buffer zones that are also in G districts. Therefore, the proposed
warrant article would effectively remove any chance of an RMD locating in Brookline.

When the Department of Planning and Community Development proposed a temporary
moratorium on RMDs in the spring of 2013 in order to wait for formal Department of Public
Health regulations prior to creating RMD zoning, Town Meeting passed the moratorium but
strongly emphasized that Town staff should move forward with developing appropriate
regulations to allow for RMDs in Brookline as soon as possible. The currently proposed
warrant article would indirectly prohibit any RMD in Brookline, without an expiration date.
Although the proposed warrant article explanation indicates that this wording change simply
adopts the full buffer zone regulations put forth by the Department of Public Health, the DPH
buffer zone regulation is the only regulation that can be overridden by a municipal
requirement; a municipality has the leeway to adopt stricter or more lenient siting
requirements for RMDs. The actual language of the DPH buffer zone regulation seems to
assume that a municipality will adopt its own siting requirements:

An RMD shall comply with all local requirements regarding siting, provided however
that if no local requirements exist, a RMD shall not be located within a radius of five
hundred feet of a school, daycare center, or any facility in which children commonly
congregate. (105 CMR 725.110(A)(14))

The 500-foot buffer put forth by DPH seems meant to help those municipalities that do not or
cannot undertake the analysis and research needed to adopt municipal-specific siting
requirements. Brookline has staff and volunteers who spent a significant amount of time
researching siting issues and the likely impacts of RMDs, prior to Town Meeting’s adoption
of RMD zoning regulations last fall. The existing zoning regulations balance the concerns of
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the general public, along with those of patients in need of medical marijuana. The risk of
medical marijuana to infants and young children under constant supervision and care in
daycare settings seems quite low. The possibility of diversion seems higher near K-12
schools, where children have less supervision. Excluding daycares but retaining K-12 schools
in the RMD buffer zone still allows for several locations in Brookline to house an RMD and
keeps the risk of diversion to non-medical marijuana patients low. RMDs are not allowed to
be in the same building as a daycare under Brookline’s zoning, ensuring a base level of
separation from very young children.

The Planning Board is opposed to the proposed amendment. The existing zoning regulations
require the documentation and implementation of security measures approved by the
Brookline Police Department, ensure all signage is approved by the Planning Board, and
ensure the RMD applicant has the required licenses from the both the state and Board of
Selectmen. Brookline’s citizenry voted overwhelmingly in favor of allowing medical
marijuana, and Brookline’s Town Meeting also strongly supported the RMD zoning
established in fall 2013. To revise that zoning, which was adopted after considerable thought
and debate, with a regulation that would effectively prohibit RMDs in Brookline, runs
counter to all previous public efforts.

Therefore, the Planning Board unanimously recommends NO ACTION on Article 12.

CURRENT ZONING BY-LAW
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This article is related to modifying the types of facilities that must be a certain distance from
registered marijuana dispensaries (RMDs) and is being submitted by citizen petitioner
Gordon Bennett. The proposed amendment would require RMDs to be at least 500 feet from
not only elementary and secondary schools, which is the current restriction, but also from
daycares and “any facility in which children commonly congregate.” The focus of the ACPH
was to evaluate the impact of this proposed warrant article on public health. Members of the
APCH acknowledged that this zoning bylaw has implications for many aspects of the quality
life in Brookline. However, we felt our best contribution and expertise was to objectively
evaluate the impact of this requested zoning change on our community’s health.

Presentations were made by Mr. Saltzman and Dr. Childs on behalf of the petitioners. They
outlined a broad array of concerns including public safety, traffic and parking issues,
proximity to playgrounds and parks, proximity to public housing, volume, and diversion,
among others.

Representatives of New England Treatment Access presented information related to the
needs of patients for safe access to medical therapies, the therapeutic benefits of cannabis,
and their plans for a dispensary at the Brookline Bank building.

Members questioned both the petitioners and NETA representatives, focusing on the
evidence that proximity of RMDs near daycare centers had a negative impact on public
health, and in particular, children. It was agreed that no evidence existed, although there was
disagreement regarding why no evidence existed (medical cannabis is too recent for research
to have been conducted vs medical cannabis has been in place for over a dozen years and no
negative effects are present)

Members listened to dozens of comments from community members on a broad array of
concerns and issues, with speakers having diverse views.

Council members expressed the view that, while many concerns raised were very important,
this zoning article failed to demonstrate an adverse impact on public health. Furthermore,
this warrant article failed to address many of the legitimate concerns identified by the
petitioners. Members felt that the venue to address these issues was via the ZBA process, and
ultimately, via the Board of Selectmen licensing process.

Therefore, the Advisory Council on Public Health recommends NO ACTION on Article 12
by a vote of 6 - 0.

Members also unanimously asked that the concerns regarding public safety and
neighborhood impact be scrupulously considered if the RMD siting process moves to
consideration by the ZBA and Board of Selectmen.
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SELECTMEN’S RECOMMENDATION

Article 12 is a petitioned article that would amend the zoning by-law established in
November, 2013 allowing Registered Marijuana Dispensaries (RMDs) in Brookline. That
by-law was enacted after Massachusetts residents voted, in November 2012, to allow
medical marijuana to be used for the treatment of patients with certain medical conditions.
At the May, 2013 Annual Town Meeting, a temporary moratorium on RMDs in Brookline
was approved through June 30, 2014 to allow the Town to formulate regulations in
conformance with State regulations, which had not yet been adopted. Then, in the fall of
2013, Town Meeting approved a Zoning By-Law to allow RMDs, by special permit, in
certain locations of Town, if strict safeguard and security conditions were met. These were
formulated with input from the Departments of Planning and Community Development,
Public Health, Building and Police, as well as Town Counsel. Additionally, Town Meeting
approved a Town By-Law requiring an annual license for RMDs from the Selectmen.

When the Zoning By-Law was adopted, there was much discussion about where in
Brookline RMDs should be allowed. The Zoning By-Law that was approved restricted
RMDs to General Business, Office and Industrial districts, with a restricted buffer zone
around elementary and secondary schools, both public and private. Larger potential buffer
zones, such as those including parks with playgrounds, daycare centers and places where
children congregate, were not supported as they would effectively block RMDs from
locating in Town, nor was allowing them in Local Business zones supported, as initially
proposed.

After consideration of all the public comments at its hearing, the Board of Selectmen felt
that the best way to regulate RMDs is not through further restrictions on the allowed
locations, but rather through the conditions that can be attached to any Zoning Board of
Appeals (ZBA) special permit and Board of Selectmen license for an RMD. Conditions can
address the type and amount of product sold; the delivery model, the operating hours and
procedures, such as requiring appointments to control the number of people at the facility
and limit traffic impacts; security, including requiring the presence of a security guard on
site; and signage. This annual oversight by the Selectmen will provide the opportunity to
evaluate whether imposed conditions are being met and if they are effectively limiting any
impacts to the Town. Annual review by the Board of Selectmen will allow addressing any
issues that may arise by amending or adding conditions, or even suspending the license if
conditions have not been met, just as is done with liquor licenses.

Therefore, the Board of Selectmen recommends NO ACTION, by a vote of 5-0 taken on
October 28, 2014.

ADVISORY COMMITTEE’S RECOMMENDATION

A report and recommendation by the Advisory Committee will be provided in the
Supplemental Mailing.
XXX
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ARTICLE 13

THIRTEENTH ARTICLE

Submitted by: Bobbie Knable and Ruthann Sneider

To see if the Town will amend Article IX of the Zoning By-Law as follows (new
language in bold print):

Article 1X, Section 9.08

1. At least seven days before any public hearing on an application for a variance, a
special permit, or an extension of time pursuant to s.9.07, the Board of Appeals
shall mail or deliver a notice of such hearing, with a description of such
application or a copy thereof, to each elected Town Meeting Member for the
precinct in which the property is located and to those Town Meeting Members
within all immediately adjoining precincts. At least seven days before any
Planning Board Meeting, whether preliminary or final, on an actual or future
application for a variance, special permit, or extension of time, the Planning
Board shall mail or deliver a notice of such meeting to the applicants, to
immediate abutters to the subject property, to each elected Town Meeting
Member for the precinct in which the subject property is located, and to Town
Meeting members within all immediately adjoining precincts, to all neighborhood
associations registered with the Planning and Community Development
Department and to all those specified on the Planning Board interoffice and
distribution lists which may be amended from time to time. Notice to Town
Meeting Members shall be in accordance with the names and addresses in the
records of the Town Clerk.

2. The Board of Appeals shall mail or deliver a notice to each elected Town
Meeting Member for the precinct in which the property is located, to those
Town Meeting Members within all immediately adjoining precincts, and to
others requesting such notice, upon the occurrence of the following events:

a. When the Board of Appeals grants a continuance to the applicant,
including notification of the date certain when the hearing will
be resumed;

b. When the applicant withdraws the appeal before the Board of
Appeals renders its decision, but after the application has been

noticed;

C. When the applicant withdraws the appeal after public notice or after
a public hearing has begun.

d. When the Board of Appeals renders a decision either granting or

denying the application.
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3. Minutes of all Board of Appeals hearings shall be part of the public record
and shall be accessible electronically from the Town’s website within 21 days
of the hearing, including those resulting in a continuance of the hearing or
withdrawal of the application.

4. The results of all Board of Appeals hearings resulting in a decision or
withdrawal shall be accessible electronically from the Town’s website within
21 days of such hearing.

Or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION
Decisions by the Board of Appeals are of importance not only to the petitioner who seeks
to carry out a project but also to abutters and other neighborhood residents, whose
enjoyment of their property and sometimes the monetary value of that property may be
affected by the outcome.

The intention of this by-law amendment is to insure that interested parties in cases
brought before the Board of Appeals are provided information at crucial times during the
Board’s consideration of the appeal and when a decision on the appeal has been reached,
and that members of the public have access to the public records of those appeals within a
reasonable time.

Massachusetts General Laws, Chapter 40A, Sections 11 and 12, require that local Boards
of Appeal adhere to certain “Notice Requirements”, as follows (edited):

Section 12: “The Board [of Appeals] shall cause notice of such hearing [of a
petitioner’s appeal] to be published and sent to parties in interest as provided in
section eleven.”

Section 11: “Parties in interest’...shall mean the petitioner, abutters, owners of
land directly opposite...and abutters to the abutters within three hundred feet of
the property line of the petitioner...The assessors maintaining any applicable tax
list shall certify to the permit granting authority...the names and address of parties
in interest...”

“...where notice to individuals...is required, notice shall be sent by mail, postage
prepaid. “

PLANNING BOARD REPORT AND RECOMMENDATION

This article is related to modifying Zoning Board of Appeals (ZBA) hearing notice
procedures required by the Brookline Zoning By-Law and MGL, Chap. 40A. The article
is submitted by citizen petitioners, Bobbie Knable and Ruthann Sneider.
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The proposed article would amend Section 9.08 of the Zoning By-Law by adding
subparagraphs requiring notice for all Board of Appeals application extensions,
continuances, withdrawals, and final Board decisions to those Town Meeting Members of
the precinct in which the subject property is located, as well as all immediately adjoining
precincts. The proposed article would also require all ZBA meeting minutes and final
decisions to be made available on the town’s website within 21 days of such hearings.
Because currently there is a Town By-Law (Art. 3.21), which requires all
committee/board minutes to be posted on the Town website as soon as practicable, this
restriction would be more stringent for the Board of Appeals than for other committees
and boards in Brookline.

The Planning Board does not support this article. All special permit/variance applicants
and abutting residents within 300 feet are currently informed of Board hearings,
rescheduling dates, and final decisions by mailed notice in accordance with
Massachusetts General Law, Chapter 40A. Hearing dates and agendas are also made
public through the Brookline town website, posted notice at Brookline Town Hall, and
weekly Brookline TAB legal notices. In the event of a special permit/variance
application extension or continuance, amended hearing notices are again made public in
this same manner. Whenever anything is posted on the Town Calendar, Town Meeting
Members automatically receive notices of the meeting or hearing. One issue that had
previously been problematic was that sometimes cases were continued for very long
times. The Board of Appeals has addressed this by recently adding to its Rules and
Regulations a requirement that any case continued must be to a date certain.

ZBA special permit/variance decisions are similarly mailed to pertinent abutters, and
made available to the public on the town’s website. These decision notices include the
deadline for appeal (20 days from the Town Clerk filing date) and clarification that full
decision reports are available on the town’s website and in the Town Clerk’s Office.
These decisions typically incorporate previously recorded Planning Board reports and
ZBA meeting minutes.

Town Meeting Members specifically receive automatic email notification whenever ZBA
hearing agendas are posted on the town website. These agendas include case addresses
and a brief description of the proposal. Town Meeting Members who do not maintain
active email accounts (currently 12 people) receive direct mail notice of this same
information.

For these reasons, proposed additional notification to Town Meeting Members would
create a redundancy of Town staff effort, present an increase in work for Town staff, and
possibly overload Town Meeting Members with electronic notifications.

Most importantly, a new Zoning Coordinator position was created in the Brookline
Planning and Community Development Department and filled September of 2014. The
new coordinator works closely with the Planning and Building Departments to oversee all
requirements related to Zoning Board of Appeals cases. Previously, many of these
functions were provided by the Town Clerk’s office. By locating the new position in the
Planning Department (and across from the Building Department), communication about
cases between the departments and with applicants and interested residents will be much
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more efficient. One of the responsibilities of this position is to post ZBA meeting
minutes and final decisions on the town’s website “as soon as practicable” in accordance
with current town bylaws. All meeting minutes indicate ZBA hearing outcomes,
including continuances and withdrawals. The most difficult issue has been posting ZBA
meeting minutes in a timely fashion, because drafts must first be approved by the Board
of Appeals, which rotates its members to be able to meet frequently, and the members
who sit each week may be different. The Zoning Coordinator is currently working with
Board of Appeals members and Town Counsel on the most efficient way to finalize and
post the minutes in a timely fashion.

It is the opinion of the Planning Board that current public notification of ZBA actions not
only sufficiently fulfills all the requirements of the Brookline Zoning By-Law and MGL
c. 40A, but also it allows interested Town Meeting members and citizens to follow a
ZBA case from beginning to end. (Please see the table below.)

Therefore, the Planning Board unanimously recommends NO ACTION on Article 13, as

submitted.

By-Law Section 9.08 ZBA Hearing Notice to Town Meeting Members

and Others

Current Proposed Article
Notice Action Regulation Current Practice X1
Hearing Notices Mailed or Delivered to v v Not requested but done

Applicant & Abutters

Hearing Notices Mailed or Delivered to
Precinct/Adjacent Precinct Town Meeting
Members

Hearing Agendas Posted on Town Hall
Bulletin Board*

Hearing Agendas Included on Town
Website Events Calendar*

Hearing Details Included in Brookline Tab
Legal Notices

Meeting Minutes Posted on Town Website

Final Decisions Filed with
Town Clerk

Final Decisions Posted on Town Website

Notice of Decisions Mailed to Applicant
and Abutters

Notice of Decisions Mailed or Delivered to
Precinct/Adjacent Precinct Town Meeting
Members

Case Continuation or Withdrawal Notices
Mailed or Delivered to Precinct/Adjacent
Precinct Town Meeting Members

Email notification to Town
Meeting Members in
precinct and adjacent

precincts

v
v
v

Posted “as soon as
practicable”

v

Posted “as soon as
practicable”

v

Email notification to all
Town Meeting Members

v
v
v

Available upon request but
infrequently posted on town
website

v

Posted “as soon as
practicable”

v

ZBA decisions posted on
town website

ZBA meeting minutes
posted on town website

Already done

Not requested but done

Not requested but done

Not requested but done

Required within 21 days of
hearing

Not requested but done

Required within 21 days of
hearing

Not requested but done

Not currently delivered to
TMMs but decision vote in
minutes and decision
available on line within a
reasonable time

Not currently delivered
to TMM s but withdrawal
vote or continuance to date
certain in minutes
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ZONING BY-LAW COMMITTEE REPORT AND RECOMMENDATION
At its public hearing, the Zoning By-Law Committee learned about the meetings between
the Planning Department and the citizen petitioners to improve ways that the public
would easily be able to find out information about the status of Board of Appeals cases
from the time a request is submitted to the time a final decision is filed.

To facilitate this process, the Planning Department in September hired a Zoning
Coordinator, a newly created position, to track and record electronically the progress of
each Board of Appeals case from the time it is filed with the Building Department and to
post information about the cases on the Town’s website. This new position includes some
responsibilities previously handled by the Town Clerk’s Office. It was felt that to
improve efficiency and communication it was important to have the zoning coordinator
on the third floor to work cooperatively with both the Planning and Building
Departments.

Discussions between the Zoning Coordinator, the Planning and Building Department
staffs and the citizen petitioners resulted in several actions, including: amending the
Board of Appeals Rules and Regulations to only allow continuances of cases to a date
certain; sending email notification to all Town Meeting members of Planning Board and
Zoning Board of Appeals agendas, with precinct numbers listed for each case; posting of
the Zoning Board of Appeals action on the town website, the day following the hearing,
if possible, or within 5 business days; posting of minutes in a timely manner once
approved by the Board of Appeals; and having at each Board of Appeals hearing,
handouts with information about the Board of Appeals process and a sign-up sheet for
anyone wanting to be noticed about future hearings of the case.

The citizen petitioners found that their issues had been addressed and stated they would
recommend No Action on Article 12. The Planning staff acknowledged the valuable
contribution the citizen petitioners made and agreed to continue to meet with them to
brainstorm about further improvements.

Therefore, the Zoning By-Law Committee unanimously recommends NO ACTION
on Article XII.

SELECTMEN’S RECOMMENDATION

Article 13 is a petitioned article that would modify Zoning Board of Appeals (ZBA)
hearing notice procedures. Specifically, it would require notice for all ZBA application
extensions, continuances, withdrawals, and final decisions to those Town Meeting
Members of the precinct in which the subject property is located, as well as all
immediately adjoining precincts. The proposed article would also require all ZBA
meeting minutes and final decisions to be made available on the Town’s website within
21 days of such hearings. The goal of the article is to improve access to information
about appeals brought to the ZBA.
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After the article was filed, the Department of Planning and Community Development was
assigned responsibility for, among other things, issues related to communication between
the ZBA and various constituencies. The Department was very responsive to the
concerns of the petitioners, meeting with them a number of times to discuss
implementation of improved procedures. As a result of those conversations, the
Department has indicated that it will institute new procedures that will meet the needs of
timely information about hearing outcomes. Specifically, they will post online a
summary of ZBA hearing outcomes within five business days of the hearing. The
summaries will include the address and precinct of the property involved and the hearing
outcome: whether an appeal was granted or denied, withdrawn or, if continued, will
include the reason for the continuance and a date certain for the hearing to be resumed.
Approved minutes will usually be posted within 21 days of the hearing, but until they are
available, minutes in draft form may be obtained by request from the Department.

Since these new practices will satisfy the intent the Petitioners, they recommend No
Action on the article. Therefore, the Board of Selectmen recommends NO ACTION, by a
vote of 4-0 taken on October 28, 2014. The Board appreciates the work of the
Department of Planning and Community Development to address the Petitioners’
concerns. We also want to highlight that the changes in procedures were made possible
by the reorganization of ZBA duties that was included in the FY15 budget. It was
recommended by the Town Administrator and Director of Planning and Community
Development, supported by this Board and the Advisory Committee, and ultimately
approved by Town Meeting.

ADVISORY COMMITTEE’S RECOMMENDATION

SUMMARY:

Acrticle 13 would require improved notice of and more information on Zoning Board of
Appeals meetings and decisions. Staff of the Department of Planning and Community
Development have met with the petitioners to discuss Article 13. The department has
adopted new procedures that address the petitioners’ concerns. The petitioners are now
requesting No Action under Article 13. The Advisory Committee unanimously concurs
with that recommendation. The Advisory Committee commends the petitioners and the
Planning Department staff for their work on this issue.

BACKGROUND

Acrticle 13 has been submitted by citizen petitioners Bobbie Knable and Ruthann Sneider.
The petitioners believe that the actions of the Zoning Board of Appeals (ZBA) are
particularly important, because ZBA decisions can affect the value of abutters’ properties
as well as the general quality of life in Brookline’s neighborhoods.

The petitioners have placed Article 13 on the Warrant because they are aware of previous
ZBA cases in which members of the public were not adequately informed when a case
was continued and when an appeal was eventually withdrawn. They believe that the
public should be able to find out the status of ZBA cases.
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Avrticle 13 attempts to ensure that interested parties are given information on ZBA cases
during the ZBA’s consideration of those cases and when a decision has been reached.
The Article also attempts to improve public access to the minutes of ZBA meetings.

Article 13 would:

e Require the ZBA to deliver (mail or email) notices to Town Meeting members in
the precinct where the property is located, to Town Meeting members in adjoining
precincts, and to other requesting such notices when (1) the ZBA grants a
continuance (including the date of the resumed hearing); (2) when the applicant
withdraws the appeal before a decision, but after notice of the application; (3)
when the applicant withdraws the appeal after public notice or after a hearing has
begun; and (d) when the ZBA renders a decision.

e Require ZBA minutes to be posted on the Town website within 21 days of the
hearing.

e Require the results—whether a decision or a withdrawal—of ZBA hearings to be
posted on the Town website within 21 days of a hearing.

DISCUSSION:

The Department of Planning and Community Development initially expressed concerns
that Article 13 could place an undue burden on Town staff and suggested that recent
changes in Zoning Board of Appeals procedures address many of the concerns that
motivated Article 13.

How the Petitioners’ Concerns are Being Addressed

After discussions with the petitioners, the Planning Department issued the following
statement outlining its procedures for giving notice of ZBA meetings and posting the
results of ZBA hearings and decisions.

Zoning Board of Appeals Notice of Action Improvements

1. All Town Meeting Members receive e-mail notification when Planning Board and
Zoning Board of Appeals agendas are published on the town website

e Confirmed with Information and Technology Department on 10/9/2014
e Hard copy mailing to 15 Town Meeting members who do not have active e-mail

2. Precinct # included on all Zoning Board of Appeals agendas and abutter notices

3. Summary of Zoning Board of Appeals hearing results published on town website
within 5 business days. Results include:

e Address and precinct of property that is the subject of the appeal
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e Date of the hearing
e Qutcome of the hearing

Decision (appeal granted, appeal denied, appeal withdrawn, continuance granted to a date
certain, reason for continuance)

4. Hearing minute approval process established after conferring with Town Counsel and
the District Attorney’s Office to ensure compliance with the Open Meeting Law —
Approved by Board Chair
e Draft minutes distributed to sitting board members
e 1-week review period
e If no suggested edits received then approval vote occurs during next available
hearing
e If suggested edits received then must be discussed and approved at next available
hearing comprised of the same 3 sitting Board members
e Approved minutes published on town website usually within 21 business days
e Minutes approved and posted (7/117/14 - 10/2/2014)
http://www.brooklinema.gov/AgendaCenter/Zoning-Board-of-Appeals-53

5. Hearing Procedure information document and notification sign-up sheet made
available to the public at all Zoning Board of Appeals hearings

In addition, in accordance with the Massachusetts Open Meeting Law, members of the
public can request draft ZBA minutes.

Petitioners’ Request for No Action

The petitioners of Article 13 have sent the following communication to the Advisory
Committee:

The goal of WA 13 was to improve access by TMMs and Town residents to
information about appeals brought to the ZBA.

The Planning Department was recently assigned responsibility for, among other
things, issues related to communication between the ZBA and various
constituencies. It has been very sympathetic to the concerns that led to the
drafting of WA 13 and has met with us a number of times to discuss
implementation of improved procedures.

As a result of those conversations, the Planning Department has indicated that it
will institute the following procedures intended to meet the needs of most TMMs
and residents for timely information about hearing outcomes:

It will post online a summary of ZBA hearing outcomes within 5 business days
of the hearing. The summaries will include the address and precinct of the
property involved and the hearing outcome: whether an appeal was granted or
denied, withdrawn or, if continued, will include the reason for the continuance
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and a date certain for the hearing to be resumed. Approved minutes will usually
be posted within 21 days of the hearing, but until they are available, minutes in
draft form may be obtained by request from the Planning and Community
Development Department.

Implementation of the above practices will satisfy the intent of WA 13, and, for
that reason, we move No Action on the article.

We very much appreciate the willingness of the Planning Department to address
our concerns, their consideration of suggestions we made, and their prompt
implementation of measures to deal with issues raised in the WA.

—Bobbie Knable and Ruthann Sneider
RECOMMENDATION

The Advisory Committee commends the petitioners and the staff of the Department of
Planning and Community Development for their work on the issues raised by Article 13.

By a vote of 26-0, the Advisory Committee recommends NO ACTION on Article 13.

XXX
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ARTICLE 14

FOURTEENTH ARTICLE

Submitted by: Naming Committee

To see if the Town will approve the name of the athletic fields at the Cypress Street
Playground, a town playground designated as Lot 195, Block 09-00 in the Town
Assessor’s Atlas, as the “Thomas P. Hennessey Fields at Cypress Street Playground”,
such name to terminate ten years after passage by Town Meeting,

or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION
On August 12, 2014, the Naming Committee voted 4-1-1 to recommend to Town
Meeting that the athletic fields at the Cypress Street Playground be named the “Thomas
P. Hennessey Fields at Cypress Street Playground”. The Committee added the provision
that the name would terminate ten years after passage by Town Meeting. This followed a
unanimous vote from the Park and Recreation Commission in support of the naming of
the athletic fields, although the 10-year term limit was not part of the Commission’s vote.

This change was recommended by former Selectmen Donna Kalikow, Joe Geller, Mike
Merrill and Bob Allen who thought it was an appropriate site to honor the memory of
Tom Hennessey. Mr. Hennessey’s supporters have also established a 501c3 in order to
provide scholarships in his name and to provide support for field maintenance. Tom
Hennessey served as a member of the Board of Selectmen for two terms, including one as
Chair and as a member of the School Committee for nine years, including two as Chair.
He was also an outstanding athlete participating in football, basketball and track while at
Brookline High School. He then went on to play football at Holy Cross and was a
member of the Boston Patriots from 1965-1966.

After hearing the testimony of several family, friends and colleagues, the Naming
Committee agreed that naming the fields after Tom Hennessey was a fitting honor.
Themes of integrity, humility and leadership were woven throughout all the stories retold
by family and friends. It was clear that Tom Hennessey was an exemplary leader and
role model. Naming the fields in his honor will serve as a reminder of the legacy of
leadership and service for future generations to emulate.
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SELECTMEN’S RECOMMENDATION

Avrticle 14 would rename the athletic fields at the Cypress Street Playground the “Thomas
P. Hennessey Fields at Cypress Street Playground”, something this Board fully supports
and is proud to be able to endorse. However, as filed, it includes a sunset clause after 10
years, meaning the name would revert back unless Town Meeting takes action. The
Board does not support that clause, but was unable to amend the article since removing
that language would be “outside the scope” of the article. Therefore, on September 30,
2014, the Board voted to call another Special Town Meeting (a “Special within the
Special”) in order to file a version of Article 14 without the sunset clause.

Please read the recommendation under Article 1 of the “Special within the Special” to
understand why the Selectmen support naming the athletic fields in honor of Tom
Hennessey. By a vote of 5-0 taken on October 7, 2014, the Board recommends NO
ACTION on Article 14, but voted FAVORABLE ACTION, by a vote of 5-0 taken on
October 14, 2014, on Article 1 of the Special Town Meeting.

ADVISORY COMMITTEE’S RECOMMENDATION

RECOMMENDATION:
The Advisory Committee recommends No Action on Article 14 of the Fall Town
Meeting, by a vote of 17 - 3 - 3.

The Advisory Committee further recommends Favorable Action on the following
motion under Article 1 of the Special Town Meeting being held within the Fall Town
Meeting, by a vote of 19-0-4:

VOTED: That the Town approve the name of the athletic fields at the Cypress
Street Playground, a town playground designated as Lot 195, Block 09-00 in the Town
Assessor’s Atlas, as the “Thomas P. Hennessey Fields at Cypress Street Playground.”

BACKGROUND:

The naming of the athletic fields at the Cypress Street Playground in honor of Tom
Hennessey was proposed to, and unanimously approved by, the Park and Recreation
Commission in June. The proposal was then forwarded to the Naming Committee for its
consideration.

Some members of the Naming Committee questioned whether Mr. Hennessey’s
contributions to Brookline’s parks and its recreational programs were sufficient to
warrant naming playing fields in his honor. This issue had been raised by the Park and
Recreation Commission last Fall when the Commission first considered a proposal to
rename Cypress Playground “Hennessey Field” and again in January 2014 at which time
the Commission unanimously rejected the initial proposal. The revised proposal — naming
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the athletic fields at Cypress Playground in honor of Tom Hennessey - was approved
unanimously by the Commission in June.

As a means of securing majority approval by the Naming Committee, a ten-year
termination or "sunset" language was incorporated into the article that they then
submitted, approved of by a 4 to 1 vote, for the Fall Town Meeting (WA 14).

Once the warrant was published, the question arose as to whether the language of the
proposal in WA 14 could be amended at Town Meeting to strike the sunset provision
which some individuals found problematic, but the Moderator ruled that doing so would
be beyond the scope of the warrant and was therefore impermissible. The Selectmen
were then asked and agreed to call a Special Town Meeting to be held within the Fall
Town Meeting, consisting of a single article (WA 1) containing the text of WA 14 minus
the ten-year sunset clause. Town Meeting Members who favor the naming now have the
choice of either voting for it with the ten-year sunset or without it.

DISCUSSION:

All of the testimony, both oral and written, received by the Advisory Committee and its
Schools Subcommittee which held a public hearing on the naming articles, was
supportive of the naming to honor Tom Hennessey, whose many civic contributions and
fundamental decency, modesty, and exemplary character were repeatedly stressed.

In brief, Hennessey was described as a true Brookline "Townie.” A lifelong Town
resident, he attended Brookline High School where he starred on the football team, and
continued as an accomplished football player at Holy Cross College and then for one
season on the Boston Patriots. He was known for his outstanding performances on the
field and the fact that he would never seek publicity or accolades.

He subsequently pursued a career as an educator in the Boston Public Schools, first as a
teacher and then as Headmaster at Madison Park High School and later at Boston High
School, where he played an important role during the disruptive early days of forced
busing by maintaining racial harmony and caring for his students' morale and safety. He
was reportedly much loved and admired by his students.

He also played an active part in the Town's civic life, being first elected to the School
Committee in 1969 and serving until 1986. He was chair during the initial years of Prop.
2-1/2 budget cutting, working to preserve as much as possible of the important
educational programs that were threatened by the necessary funding cutbacks.

Mr. Hennessey also played an important role in the implementation of Title IX
requirements that mandated support of athletic programs for female students equal to that
for males. He had unwavering support for student athletics, which makes the naming in
his honor of the Cypress Street athletic fields, adjacent to the high school where he
starred as a student and whose academic as well as athletic programs he consistently
championed as a Town official, singularly appropriate.

He was elected as a Town Meeting Member from Precinct 16 in 1990, and the following
year he was elected to the Board of Selectmen, where he served for two terms until 1997.
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He chaired the Board for one year (1994-95), and as far as can be ascertained, he was the
only person in the Town's history to have chaired both the School Committee and the
Board of Selectmen.

Former Selectmen Joe Geller and Donna Kalilow who served with Hennessey testified to
his total disregard of political considerations while on the Board, always speaking out and
casting his votes for what he thought to be the best interests of the entire town. He was
widely known as a straight shooter, always approachable and consistently honest and
open about where he stood on Town issues.

His high principles and admiral character, along with his many civic contributions,
amply justify the honor of the proposed naming. There was widespread sentiment
expressed that it was inappropriate for this naming to be time-limited by the sunset
provision to just ten years, which could be viewed as a grudging rather than a well-
deserved enthusiastic honoring.

Thus there was near-unanimous support for Article 1 of the Special-Within-the-Fall
Town Meeting which approved the naming in honor of Tom Hennessey and deleted the
ten-year termination provision of Article 14. If Article 1 is approved, the Advisory
Committee recommendation on Article 14 is for No Action, but if Article 1 were to be
defeated, the Advisory Committee considered whether the recommendation under Article
14 might be changed to Favorable Action (allowing the naming to occur even with the
sunset provision). The prevailing view was that the sunset provision would be offensive
and that Article 14 should not be supported with that provision — a view also expressed
by former Town Clerk Jack Kendrick and former Selectmen Geller, Kalikow, and Bob
Allen, who had originally sponsored the Hennessey naming and had testified in its
support before the Subcommittee -- and that the Advisory Committee recommendation
should thus be for no action regardless of the disposition of Article 1.

Hence the Advisory Committee's recommendation is for No Action under Article 14 of
the Fall Town Meeting (by a vote of 17 — 3 — 3), and also for Favorable Action (by a
vote of 19 — 0 — 4) under Article 1 of the Special Town Meeting within the Fall Town
Meeting.

XXX
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ARTICLE 15

FIFTEENTH ARTICLE

Submitted by: John Harris

To see if the Town will authorize and empower the Board of Selectmen to file a petition,
in substantially the following form, with the General Court:

AN ACT TO REPEAL THE BOARD OF SELECTMEN’S AUTHORITY TO SELL
TAXI MEDALLIONS

Be it enacted by the Senate and House of Representatives in General Court assembled,
and by the authority of the same as follows:

Section 1. Strike IN ITS ENTIRETY sec. 4a of the 1974 Mass. Acts ch. 317, as amended
by 2010 Mass. Acts ch. 51 sec. 6, authorizing the Board of Selectmen to have exclusive
authority to sell taxi licenses [MEDALLIONS] by public auction, public sale, sealed bid
or other competitive process established by regulations promulgated by the board; as
further amended by 2012 Mass. Acts ch. 52 sec. 3, which established a separate Taxi
Medallion Fund.

Section 2: This act shall take effect IMMEDIATELY upon its passage.

or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION
This is intended to repeal the authorization of a Brookline Taxi Medallion program
enacted in the Fall 2008 Town Meeting, and amended in the Fall 2010 and Fall 2011
Town Meetings—in each case with very little debate.

In its Fall 2008 session, Brookline Town Meeting authorized the Board of Selectmen to
seek approval from the Massachusetts legislature to sell a limited number of
“Medallions,” one medallion to be placed on each taxi. The precise number of medallions
issued by the town would be determined by the Transportation Board and approved by
the Board of Selectmen.

A system of taxi medallions restricts the number of cabs and imposes the expense of
buying a medallion for each and every cab on the road. Because of their (artificial)
scarcity, medallions often become extremely expensive. In Boston and Cambridge, the
price of a single medallion exceeds $600,000; in Somerville, it exceeds $350,000. A local
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bank official recently estimated that a Brookline medallion would exceed $200,000.
These prices are reflected in high cab fares.

If you have ever lived in Washington DC, you know there are plentiful taxis there, and
the fares are a fraction of the cost in Boston. This is because Washington DC does not
require taxi medallions.

A medallion system can be contrasted with a system of open licenses, in which anyone
who meets certain relevant requirements: is of age, meets regulatory standards regarding
driver training, licensing, and moral fitness; vehicle features, upkeep and safety;
insurance coverage, etc.; and pays a modest registration fee, could enter the field and
become a taxi owner and/or driver. Every other line of business serving the residents of
Brookline—restaurants, supermarkets, pharmacies, doctors’ offices, daycare services, etc.,
that is regulated by the Town (to ensure high standards of health and safety for customers
and employees), enjoys an open system of licensing, where any hardworking person can
attempt to build a business and earn a living.

Those who advocate for taxi medallions would impose a system built around quotas,
prohibitively high costs, and significant barriers to entry. This change would be
deleterious to the citizens of the town, and once implemented, would be extremely
difficult and expensive to undo.

The town sees the sale of medallions as a quick source of revenue to the town. But in
order to gain the support of the town’s taxi company owners, who initially vigorously
opposed medallions, a three-tier system has been proposed. During the first tier, existing
taxi owners would be given a certain number of medallions. In the second tier, existing
owners would be permitted to purchase more medallions at a pre-determined discounted
price. Both tiers would substantially reduce the expected windfall. It is only at the third
tier that medallions would be offered at a market rate.

Until recently, taxi medallions have proven to be a prudent investment. Like any scarce
good, the price increased over the years, sometimes astronomically. Since their initial
issuance in 1938, the price of medallions in New York City, for example, rose faster than
that of housing or gold. But the advent of competing services such as Uber and Lyft have
left the market in turmoil. Recently, in Chicago, no one showed up to bid on a (rare)
issuance of new medallions. The very real possibility exists that those who inadvertently
purchase medallions at a market high may find themselves “under water.”

And the town would receive a substantial financial benefit only in the initial sale of each
medallion. The purchaser of a medallion acquires ownership rights to it, so the bulk of
the proceeds of any subsequent sale accrue to the private owner, not to the town. To
address this concern, it has recently been proposed that the town be paid a percentage of
the resale price of previously issued medallions. Is this comparatively modest amount
worth the negative effects of medallions?

Perhaps the most pernicious aspect of medallions is that the ownership rights they create
entail, like those of any other form of property, may continue-quite literally—for
centuries. Once established, a medallion system is extremely difficult to undo, because it
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would require buying back all of the outstanding medallions, and the owners will not
easily relinquish their investment. And because only a finite number of medallions will
be issued, a medallion system would replace an open market-based system with an
oligopoly, which may last well beyond the lifetime of those of us now considering this
matter. For a single, relatively small influx of cash for newly-issued medallions, the town
is considering relinquishing an important part of its control over the taxi industry for
decades or centuries to come. This will have substantial deleterious effects on the taxi
customers of Brookline.

In a medallion system, a government agency decides how many taxis are allowed to
operate. As well-meaning as they might be, the administrators of the system can never
ascertain the optimum number of cabs on the street as well as the market.

The inevitable result of a medallion system is scarcity by design, since operators will
only purchase medallions if they guarantee competitors will be restricted. The problem
compounds over time, as existing medallion holders, and the banks that loaned them the
money to purchase the medallions, put constant pressure on administrators to against
issuing additional medallions. This will inevitably lead to a scarcity of cabs, and
significantly higher fares. The Federal Trade Commission has consistently warned
against taxi medallions for these reasons.

In addition to their legitimate operating expenses, including the cost of the purchase and
upkeep of the vehicles, insurance, and fuel, under a medallion system owners must
amortize the price of the medallion itself. This adds a significant debt burden. At first,
owners would be forced to increase the lease they charge to drivers—thus reducing the
driver’s gross income. Eventually, the drivers would pressure the owners, and the owners
would pressure transportation officials, to increase fares.

MEDALLIONS LEAD TO INEFFICIENCIES IN SERVICE due to arcane rules of
enforcement. We have all hailed empty taxis and watched them drive by: they often are in
a jurisdiction where they are allowed to drop off, but not pick up, passengers. When this
happens, passengers are delayed, drivers are deprived of income, gas is wasted, and
carbon is exhausted into the atmosphere. This is economically and environmentally
irresponsible.

A ROBUST TAXI INDUSTRY WOULD GREATLY EASE BROOKLINE’S
PARKING PROBLEM. Public transportation can never be so complete that it can carry
people to their final destination down every last street in town-what transportation
planners call the “last mile”—but a healthy taxi system, with modest fares, can. A low-cost
taxi system makes living without a car possible, especially for those living in the densely-
settled parts of Brookline, and greatly mitigates the need for parking spaces.

MEDALLIONS CREATE AN ISSUE OF SOCIAL EQUITY. Taxi ownership has
conventionally been a stepping-stone to the middle class for ambitious people of limited
means. Locally, many taxi drivers are immigrants some only recently arrived in the
United States who in addition to paying their living expenses are trying to save for their
children’s educations and send a portion of their earnings to their families back home. If
a Brookline medallion sells in the $200,000+ to $600,000+ range, it is doubtful many of
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these drivers could ever qualify for the substantial loan they would need to purchase one.
Most drivers would be caught in a noose, paying through the nose for a taxi they cannot
reasonably be expected to one day own. They would in effect be forced to remain low-
paid daily contract workers for their entire careers.

The drivers’ financial straits are compounded because MEDALLION SYSTEMS MAKE
CORRUPTION INEVITABLE. Since only a few increasingly-wealthy medallion holders
would own taxis, there would be many more drivers than medallionized vehicles. An
investigative series in the Boston Globe in the spring of 2013 revealed that drivers in
Boston often must bribe dispatchers to be issued keys for a 12 hour shift, in addition to
paying their formal lease for their cab.

One wonders why taxis, which provide the public with a useful service, should be subject
to a regulatory regime similar to that imposed on the liquor industry. We have wisely
decided to regulate the number and location of establishments selling alcohol in our
communities. With rare exceptions, a new restaurant or bar can only obtain a liquor
license by purchasing an existing one. In this instance, society is better served by
restricting trade. In contrast, there is no reason to limit the number of taxis, and every
reason not to.

The taxi industry would be more appropriately regulated with a system like the one
governing private drivers’ licenses or automobile registrations. The state issues a license
to anyone who is of age and passes written and driving tests, and issues a registration to
any vehicle that is ensured and that passes an inspection (and in both cases, pays the fee).
Placing a quota on the number of drivers’ licenses or registrations would impose undue
hardship on those prohibited from driving, and would have a devastating impact on the
economy.

So too with taxi medallions. The Town can and should establish rigorous regulations
regarding the vehicles (construction quality, size, safety features, accessibility, etc.), the
training, licensing and moral fitness of drivers, and minimum levels of insurance
coverage, but should not limit the number of cabs.

Finally, a robust taxi system would encourage more residents to forego car ownership,
and save the expense of a car loan, insurance, fuel, parking, and upkeep, for vehicles that
spend most of their lives parked and idle. Given Brookline’s density, many citizens
would be better served by walking, cycling, taking a bus or subway, renting a car hourly,
daily or weekly for the occasional errand or long-distance trip—and when appropriate
taking a taxi.

SELECTMEN’S RECOMMENDATION

The Selectmen will provide a Recommendation in the Supplemental mailing planned for
the weekend prior to the commencement of Town Meeting.



November 18, 2014 Special Town Meeting
15-5

ADVISORY COMMITTEE’S RECOMMENDATION

Article 15 vs. Article 16

How and/or when we enact a taxi medallion program in Brookline is an ongoing
conversation. But the notion of renouncing the right to that option is a mistake. By
asking the legislature for home rule legislation in 2008, we are on record in saying that
the choice of implementation should rest with us in Brookline. There is no reason to vote
favorably on Article 15 and seek to give up that power.

In contrast, Article 16 addresses the criteria we need to satisfy in order to decide whether
medallions should be sold, and what the regulatory structure of the taxi industry should
be whether or not we sell medallions.

Each advantage of taxi medallions carries with it a corresponding disadvantage. The
question is whether the advantages offset the disadvantages by a sufficient margin.
Article 16 is a measured, rational approach to answering that question.

RECOMMENDATION:
Avrticle 15 would require a home rule petition to ask the legislature to rescind permission
it previously gave Brookline to sell taxi medallions.

By a vote of 22- 0-0, the Advisory Committee unanimously recommends NO ACTION
on Article 15. Instead, it endorses Article 16

The Advisory Committee believes it is a mistake to give up a right granted by the
legislature, whether or not we intend to use that right in the near term or future. The AC
also voted against a substitute article that would have, in effect, withdrawn Town
Meeting’s November 2008 endorsement of taxi medallions, but without requiring a home
rule petition.'

The course of action the AC recommends is to give the Selectmen the option to decide
whether and how to issue medallions without imposing a delay, with the expectation that
the Moderator’s Committee on Taxi Medallions will issue a report that clarifies the
various options open to the Town.

DISCUSSION:
The argument against Article 15 as submitted is straightforward:

In 2008, Town Meeting overwhelmingly resolved to ask the legislature for a home rule
petition allowing Brookline to sell taxi medallions, if it so chose. The legislature agreed,
subject to provisions intended to protect residents, drivers, the incumbent companies and
the Town. To go back to the legislature now would expend some of Brookline’s limited
political capital on a measure that simply gives up that right, without attempting to
improve on the current system of issuing a limited number of annual taxi licenses.
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The Advisory Committee also voted down an amendment to Article 15 that would have
substituted a resolution asking the selectmen not to sell taxi medallions until the
Moderator’s Committee on Taxi Medallions issues its report. [See endnote.]

The argument against the amendment is based on the rapidly deteriorating state of taxi
service in Brookline. The taxi companies have not been losing substantial numbers of
passengers to Uber, but they have been losing drivers. They cannot field enough cabs to
give residents adequate service, and they are losing the lease fees they would normally
get from a full complement of drivers. Without adequate cash flow from lease fees, their
businesses are at risk, and they lack the funds needed to buy new vehicles to compete
with Uber for drivers.

Both the companies and the remaining drivers are asking for the Town to issue
medallions because they see medallions as the only way to create an asset base that will
allow the industry to recapitalize and buy the vehicles it needs.

The case against issuing taxi medallions boils down to four arguments.

Arguments against medallions

Response of medallion proponents

(1) Eree Market Concerns

Medallions limit the number of taxis, which
interferes with the free market by preventing
new entrants from coming in.

The market should be open to anyone who
wants to buy a cab and put it on the road.
Regulation is an unnecessary and improper
burden on the taxi owners.

Public policy in Brookline supports
regulation to protect the public interest
Brookline has limited the number of taxi
licenses for many decades, and Article 15
would not change that — nor would a
substitute resolution that simply asks the
Selectmen not to issue medallions.

Meanwhile, Uber and its competitors have
already opened the market to competition.
Anyone with a car can become an Uber
driver.

(2) Medallions lead to monopoly

Medallion ownership will end up in the
hands of a few companies, thereby shutting
out independent owners and limiting
competition.

Well, we already have a monopoly — two
larger companies, two smaller ones and a
handful of independent operators.

The largest company says that it plans to
sell most of the medallions it obtains to
individual drivers. It has a list of 40
drivers who are interested. So selling
medallions will increase competition and
improve service, at least in the near term.

But some consolidation may be a good
thing. Brookline currently has four taxi
companies with radio rooms and a relative
handful of independent operators with
from one to five taxis. The companies,
the Town’s consultant and the
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Arguments against medallions

Response of medallion proponents

Moderator’s ~ Committee  on  Taxi
Medallions agree that it would benefit the
public and the drivers if there were only
two or companies with radio rooms, rather
than four.

(3) Characterizing the taxi industry

The taxi business is in a state of flux.
Individual drivers who buy medallions
would put their investment at risk. The
drivers who want to buy medallions are
largely first generation immigrants, and the
Town should not be a party to enticing them
into a potentially bad investment.

This position risks being condescending

At least 40 experienced Brookline drivers
prefer to pay for medallions, and they
prefer medallions to driving for Uber
precisely because medallions are an asset
that they can eventually sell in order to
recoup their investment.

Drivers pay $35,000 a year in lease fees to
the taxi companies. They eliminate that
cost if they buy a medallion. The savings
far more than offsets the costs of
financing a  medallion, insurance,
maintenance and depreciation that they
would incur.

(4) _La Capra Model

The plan devised by Richard LaCapra, the
Town’s consultant, has flaws.

The LaCapra plan is not written in stone.
It was devised to fit within a narrow set of
constraints, including directions to Mr. La
Capra to include a reduced price to the
existing taxi companies.

If the constraints are modified, the
Moderator’s ~ Committee  of  Taxi
Medallions could work with the
Transportation  Board to  develop
alternatives based on the criteria written
into the enabling legislation, using criteria
defined by the Selectmen and the
Transportation Board.




November 18, 2014 Special Town Meeting
15-8

The arguments in favor of issuing medallions boil down to three:

Arguments in favor of medallions

Response of medallion opponents

(1) “No_medallions” will mean *“no
taxis”

Issuing medallions will allow the industry to
recapitalize and rebuild its fleet, which it
needs to do in order to survive.

Drivers are abandoning the business and
switching to Uber because the taxicab fleet
is old and unattractive to younger
customers. But overall demand for taxis has
not dropped significantly. As more drivers
switch, service deteriorates and the
companies with idle cabs lose money.

Responses fall into two camps:

Medallions may be a good deal for the
people who purchase them in the first
round, but they won’t increase in value
because of Uber etc. So the next buyer
will simply face the increased cost of
financing the medallion.

Alternatively... medallions in Boston cost
$500,000 and Brookline medallions sold
for $70,000 or $100,000 will track Boston
prices, making it impossible for drivers to
buy in.

(2) Medallions allow the industry to
recapitalize

Brookline taxi licenses are valid for only a
year and cannot be sold. Taxi companies
have no incentive to invest in a business that
has no long-term security, and banks will
not lend funds to the companies at attractive
rates, if at all.

In contrast banks will lend to companies that
have long-term security and medallions are
the form of security that is understood by
banks that finance the taxi industry.

Other kinds of businesses can borrow
from banks, so there must be some way
for taxi companies to get financing.

[Lenders from Brookline Bank explained
to the Moderator’'s Committee that
medallions are bankable, but licenses,
even multi-year licenses, are not
understood by the lenders.]

(3) Selling medallions is the way to get
fair value

The Town has, in effect, been renting out
space on the streets at a low annual rate —
the $300 annual licensing fee it charges taxi
owners for each cab.

License fees cannot be raised substantially
beyond the actual cost of administering the
license. Selling medallions would allow the
Town to recover several million dollars
worth of rights that it has been virtually
giving away.

Like diamonds, a medallion is forever.
Once the Town sells medallions, it loses
the ability to change its mind (unless it
pays fair market value to buy the
medallions back.)

[That’s true.  Just like a piece of real
estate owned by the Town, if we sell a
medallion, it belongs to the purchaser we
and can’t just take it back.]
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' The text of the substitute motion under Article 15 that was rejected by the Advisory
Committee was:

RESOLVED that Town Meeting requests that the Board of Selectmen take no action
under the authority to sell taxi medallions granted to the Board by section 4a of
Chapter 317 of the Acts of 1974, as amended, until the Moderator’s Committee on

Taxi Medallions issues its Final Report.

XXX
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ARTICLE 16

SIXTEENTH ARTICLE

Submitted by: David Lescohier

Proposed resolution regarding the transition from the current taxi business and
hackney license system to a mixed medallion and hackney license system in the
Town of Brookline

To see if the Town will adopt the following resolution:

Whereas Town Meeting adopted Article 21 of the fall 2008 session, a home rule petition
seeking an amendment, inserting section 4A, into chapter 317 of the acts of 1974, this
home rule petition known as Chapter 51 of the acts of 2010, An Act Relative to the Sale
of Taxi Licenses in the Town of Brookline.

Whereas Chapter 317, section 4A of the acts of 1974, as amended, states that: “The board
of selectmen may direct the board [of transportation] that in taking any action the board
considers necessary to implement this section and to sell taxi licenses, including the
adoption, alteration or repeal of rules and regulations after public hearing, the board may
balance, in its discretion, the interest of Brookline residents in the continuity of existing
Brookline taxi businesses, the interest of existing license holders in their investment in
their businesses, the interest of the town in augmenting the portion of the taxi fleet
serving the town that meets the needs of its elderly and disabled residents and that
minimizes the fleet’s detrimental impact on the town’s air quality and on the level of the
town’s carbon emissions as a whole, and the town’s interest in maximizing revenue
generated from sale of taxi licenses.”

Whereas Article 21, Special Town Meeting, 2008, selectmen’s recommendation states
that: “The idea of converting our license-based system to a medallion-based system
similar to the cities of Boston and Cambridge was first proposed to the Town by its
hackney business license holders over five years ago to the Transportation Board.”

Whereas the Transportation Board chair assembled an ad hoc working group and the
selectmen’s recommendation states “...this article seeks exemption from this law [MGL
30B] in recognition that the working group’s stated goals will most likely lead to a lower
per medallion price than an unrestricted medallion.”

Whereas Article 21, Special Town Meeting, 2008, selectmen’s recommendation states:
“The $300 administrative fee charged to the business license holder for each taxi cab is
below the current cost to the Town in staffing time needed to properly regulate the
industry.”
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Whereas Article 21, Special Town Meeting, 2008, selectmen’s recommendation states
that the taxi regulatory control under the transportation division and the police
department hackney division are understaffed.

Whereas, many Brookline taxicab drivers have worked many years loyally serving the
residents of Brookline and surrounding communities yet face increasingly difficult,
sometimes dangerous, working conditions and inadequate, decreasing rewards for their
labor and service and little opportunity to provide for their future.

Whereas the Brookline taxi businesses have been innovative and effective in growing
their businesses, and have been able, because of effective marketing, to offer Brookline a
highly reliable and responsive taxi fleet with more than triple the capacity warranted for a
community of Brookline’s size.

Whereas the emergence of unregulated asymmetrical transportation services employing
smart phone-based apps is creating new challenges for taxi businesses in Brookline. The
Brookline taxicab companies have reported a marked, recent decline in demand.

Whereas the Brookline taxi businesses depend on their ability to maintain a stable,
ongoing partnership with the Town as a prerequisite to long term planning, strategic
improvements, and continuing investments in their businesses.

Therefore, be it RESOLVED that town meeting favors the view that the interest of
Brookline residents in the continuity of existing taxi businesses refers to the collective
capacity of Brookline taxicab companies to deliver high quality, responsive, service, at a
competitive price.

RESOLVED, that town meeting urge all relevant boards with jurisdiction contemplating
action regarding changes in the regulation of the Brookline taxicab industry consider it
mandatory, not optional, to proactively, with diligence, and affirmatively take care to
implement in an equitable, balanced manner the entire interests enumerated chapter 317
of the acts of 1974 section 4A, as amended. Specifically, any board or committee should
act to limit undue maximization of additional revenue for the Town when it would
thereby result in excessive sacrifice of the entirety of enumerated interests in chapter 317
of the acts of 1974 section 4A, as amended.

RESOLVED, town meeting favors, in view of widely known proposals to convert to a
medallion system, that all relevant boards with jurisdiction, in order to preserve
continuity of existing taxicab service in Brookline, urgently consider actions likely to
promote enhanced driver retention and recruitment. Specifically, town meeting
recommends fair and just recognition that board decisions and actions promoting
improved working conditions, a better life, and a more secure future through an
opportunity to own a stake in the taxicab business for Brookline taxicab drivers has a
direct bearing on taxicab driver retention and recruitment.

RESOLVED, town meeting urges all relevant boards with jurisdiction contemplating
action regarding changes in the regulation of the Brookline taxicab industry take steps to
revise license fees and increase staffing devoted to taxicab regulation and public safety.
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Or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION
This article recommends that the transportation board and any other boards or committees
reconsider changes to the taxi license regulations and the expected revenue for the Town
from the sale of medallions.

The board of selectmen approved a modified three-tier plan for medallion pricing that
consultant Richard LaCapra recommended in 2011. This modified LaCapra plan says that
the Town will grant a certain number of medallions in the first tier, sets a price of
$65,000 - $63,000 for the second tier, and envisions auctioning medallions in the third
tier with an expected price of $125,000.

As an alternative, this warrant article advocates that the relevant boards or committees act
to limit undue maximization of additional revenue when it would thereby result in
excessive sacrifice of the entirety of enumerated interests in chapter 317 of the acts of
1974 section 4A, as amended.

Specifically, this warrant article recommends stabilizing the currently deteriorating
economics of taxicab companies due to loss of drivers and the inability to recruit
qualified replacement taxicab drivers. This deterioration threatens the continuity of
existing services. In order to reduce taxicab driver losses and enhance recruitment, town
meeting therefore advocates that any boards with jurisdiction pursue all reasonable
actions to promote improved working conditions and a more secure future for taxicab
drivers.

EXPLANATION

BACKGROUND

If it were ever true that Brookline taxi medallions could be worth $70,000, even $65,000
to $63,000, the currently approved figures, it is likely to be no longer true today. While
the Town has been considering a transition to a medallion licensing system, the
assumptions underlying LaCapra’s recommendation that the board of selectmen used to
set the prices for the three-tier transition, have become no longer realistic or sustainable.

The emergence of new smart phone-based modes of unregulated asymmetrical
transportation is a likely contributing reason for the reduced demand for Brookline taxis,
and therefore, the reduced value or potential value of Brookline taxi businesses, and
logically, the potential value of Brookline taxi medallions.

Recently, because of the diminished prospects for taxi drivers in Brookline, a growing
number of drivers have quit. The companies are having increasing difficulty recruiting
replacement drivers with equivalent, satisfactory qualifications. As a result, there are
fewer vehicles leaving the lot to serve the shrinking demand. The result is reduced
revenue, but many fixed costs remain that the companies cannot sufficiently manage or
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reduce, creating a potential significant financial problems for Brookline taxicab
companies.

The Brookline taxi market is unique. Comparisons to other communities are not very
relevant. Mr. LaCapra’s experience managing the medallion system in Boston is, for the
most part, an irrelevant qualification for appraising the Brookline situation. A member of
the moderator’s committee on taxi medallions asked Mr. LaCapra for examples of any
other communities, comparable or not, using the three-tier system he has recommended
for Brookline. The hope was to learn from any experience that may be somewhat relevant
to Brookline and to acquire information about possible pitfalls and successes. It turns out
the recommended three-tier method is untried and unproven. The committee learned that
no other community, to LaCapra’s knowledge, has employed the three-tier strategy
LaCapra recommended for Brookline.

POLICY RECOMMENDATIONS
This warrant article favors five policy outcomes:

First, reduce the number of dispatch services in Brookline to achieve economies of scale.
It is unlikely that Brookline can support more than two efficient dispatch services.

About 10 years ago, Brookline, believing that competition would enhance the taxicab
industry, attracted additional taxicab companies. Brookline traditionally had two
companies providing dispatch services and now has four, hence the problem of small
scale companies that are experiencing especially difficult challenges in the current market
of shrinking demand, persisting fixed costs, and taxi driver loss. Thus, this warrant article
favors companies providing dispatch services to between at least 40 to 75 taxicab or
affiliate members. The incentive for the smaller companies should be to consolidate or
merge. In an 80% telephone; digital; and now dedicated taxicab smart phone app
dispatched market such as Brookline, dispatch companies with less than 40 - 75 taxis are
unlikely to be cost-efficient.

Second, in order to improve the poor, some would say disgraceful, deteriorating working
conditions involving long hours, decreasing pay, danger, and no benefits for Brookline’s
taxicab drivers; the relevant boards with jurisdiction should provide an affirmative
opportunity through an auction process for long-standing, loyal affiliated and shift-work
drivers having good records, to acquire taxi medallions.

While the board of selectmen and advisory committee reports for warrant article 26 claim
that the LaCapra proposed strategy promotes the opportunity for driver medallion
ownership, this is not actually the case. There is nothing in the draft regulations (February
24, 2014) or the LaCapra report that would explicitly provide a realistic opportunity for
the majority shift-work drivers to bootstrap themselves into owners.

On the contrary, under the draft taxi regulations, the proposed prices, and the planned
distribution voted by the board of selectmen, the board in effect, has practically
earmarked medallion sales only to established companies and affiliates. In order to
become owners, taxi shift-work drivers would have to out-compete and out-bid
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established taxi companies. They could only do so in tier three as there is no allocation
for them in tiers one or two. The claim that shift-work drivers, who are the overwhelming
majority of drivers, would actually have an opportunity to become owners under the
LaCapra plan, as adopted, and under the current draft taxicab regulations (February 24,
2014), is not creditable.

Third, in order to achieve resiliency, sustainability, and flexibility, initially manage the
sale of medallions by conducting a series of incremental auctions of small blocks of
medallions over time. In order to maintain stability and continuity of taxi services in
Brookline during the transition, continue hackney licenses for the remaining fleet. The
board should grandfather taxicabs continuing to operate with hackney licenses under
current regulations, not obliging them to meet the proposed higher standards because they
would not have access to the financing that a medallion may provide. The transportation
board, using its discretion, may determine that it is in the best interest of the Town,
consistent with maintaining continuity of service, to keep a reasonable number of
hackney licenses in the inventory as hedge against the need to reduce the fleet, as the
hackney licenses do not have property rights.

Price control is fraught with complication and difficulty. Whether it is apartment rents,
broadcast licenses, microwave spectrum, oil exploration leases, mining rights, or taxi
medallions, a strategy that relies on defining or prescribing prices frequently is, or
becomes, unworkable. This is why this warrant article recommends replacing the three-
tier LaCapra price setting mechanism with a simple, incremental auction process. It is
generally better to let the buyer, who is best able to judge the risks and benefits of
acquiring a property or right, to be the price decision maker.

The transportation board and board of selectmen, which inherently, are distant and out of
touch from the realities of running a taxicab business, should not attempt to impose
themselves on the management of taxicab businesses by setting the price of required
medallion licenses with the aim of increasing the companies’ balance sheet net worth.
How and to what extent the companies may decide to borrow or otherwise increase debt
in order to invest in their business should be up to the management of the taxicab
businesses. The Town boards should regulate Brookline taxicab businesses, but not
manage them. In the context of a transition from a hackney license system to a taxi
medallion system, the fairest and most flexible and resilient way to realistically and
sustainably establish a value for the initial distribution of taxi medallions in Brookline is
by auction.

Both the selectmen’s and the advisory committee’s discussions for Warrant Article 26,
Spring 2014 claim that the taxi companies in Brookline have not, and cannot, modernize
their dispatch system, introduce GPS, and eHail technologies. These generalizations are
not consistent with experience or the current state of Brookline taxicab companies. The
lack of medallions notwithstanding, companies already operate with digital dispatch
systems. The companies are keeping the radios only for backup, have GPS, use tablets in
the vehicles to display incoming requests and provide GPS, have eHail, and are testing
and soon to deploy a smart phone app similar in concept to the apps employed by the
unregulated competition.
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Fourth, bolster the Town’s fees in order to provide enhanced staffing for regulation and
public safety.

Fifth, in order to maximize spending for improvement of the fleet, the board should call
for payment of the medallion bid price at the time of approved sale or transfer to a new,
subsequent owner (a lien) rather than at the time of first purchase from the Town.

DISCUSSION

In addition to recently attracting more competition by adding more companies, the Town
of Brookline, unfortunately, has promoted the belief that medallions could cure the
problems for the Brookline taxicab industry. The supporters claim that not only would
medallions cure problems, but also simultaneously the sale of medallions would yield a
large windfall (an estimated $15 million) for the Town.

It is manifestly true that some communities have adopted medallions and others have not.
Of note, generally communities that medallionized initially offered medallions for a
nominal price, not an inflated, windfall-seeking price.

There is likely no compelling case for or against medallions. It is the case that
communities with, or without, medallions have well managed, or poorly managed,
taxicab systems. Medallions simply are not a magic bullet.

In the case of Brookline, the effort to medallionize has been an unfortunate distraction.
While the Town has been seeking to medallionize, the strategic decision to bring
additional taxicab companies into Brookline to enhance competition has weakened the
industry, exacerbating the current decline. The Town has promised medallions as a cure
repeatedly because drivers and the companies are asking for medallions and believe that
they are a cure. Currently the drivers and taxicab companies are becoming desperate.
They are grasping for medallions as their lifesaver.

Unfortunately, because of the events and delayed decision making over the past ten years,
currently taxicab companies face less favorable economic conditions and less attractive
realistic alternatives. Recently, the situation has seriously deteriorated and it seems that
tough medicine and decisions are currently the only ones that remain. This is why this
warrant article recommends reducing the number of companies and promptly
introducing, at least on a trial basis, a sale of some medallions through auction. Using an
auction would prevent excessive medallion purchase prices. Excessive prices could end
up risking possible future under water loans, which could become another nail in the
coffin of the weakened Brookline taxicab industry. Further delay could be detrimental.

CONCLUSION

This non-binding warrant article is about stabilizing Brookline taxicab companies,
maintaining services for the elderly and disabled, assuring continuity of services for
Town residents, protecting the environment, and responsibly enhancing revenue for the
town. In order to stabilize taxicab companies it is essential to attract and retain qualified
taxicab drivers. Therefore, the transportation board should consider all reasonable actions
to improve driver working-conditions. Brookline taxicab drivers aspire to a better life
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and a better future. The Town has repeatedly told drivers and the taxicab companies that
medallions are a pathway to achieving their dreams for better conditions and a more
secure future. Voting for this warrant article says that town meeting endorses
transportation board and the board of selectmen efforts, decisions, and actions that lead to
achieving the entire enumerated goals found in Chapter 317 of the acts of 1974, section
4A, as amended. However, achieving the entire enumerated goals will succeed only if
accompanied by significant improvement in taxicab driver’s working conditions that
shore up retention and enhance recruitment of loyal, qualified taxicab drivers.

SELECTMEN’S RECOMMENDATION

The Selectmen will provide a Recommendation in the Supplemental mailing planned for
the weekend prior to the commencement of Town Meeting.

ADVISORY COMMITTEE’S RECOMMENDATION

Article 15 vs. Article 16

How and/or when we enact a taxi medallion program in Brookline is an ongoing
conversation. But the notion of renouncing the right to that option is a mistake. By
asking the legislature for home rule legislation in 2008, we are on record in saying that
the choice of implementation should rest with us in Brookline. There is no reason to vote
favorably on Article 15 and seek to give up that power.

In contrast, Article 16 addresses the criteria we need to satisfy in order to decide whether
medallions should be sold, and what the regulatory structure of the taxi industry should
be whether or not we sell medallions.

Each advantage of taxi medallions carries with it a corresponding disadvantage. The
question is whether the advantages offset the disadvantages by a sufficient margin.
Article 16 is a measured, rational approach to answering that question.

RECOMMENDATION:
By a vote of 23 - 0, the Advisory Committee unanimously recommends FAVORABLE
ACTION on Article 16 as amended, the text of which is as follows:

VOTED: That the Town will adopt the following resolution:

Whereas Chapter 317, section 4A of the acts of 1974, as amended, states that: “The board
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of selectmen may direct the board [of transportation] that in taking any action the board
considers necessary to implement this section and to sell taxi licenses, including the
adoption, alteration or repeal of rules and regulations after public hearing, the board may
balance, in its discretion, the interest of Brookline residents in the continuity of existing
Brookline taxi businesses, the interest of existing license holders in their investment in
their businesses, the interest of the town in augmenting the portion of the taxi fleet
serving the town that meets the needs of its elderly and disabled residents and that
minimizes the fleet’s detrimental impact on the town’s air quality and on the level of the
town’s carbon emissions as a whole, and the town’s interest in maximizing revenue
generated from sale of taxi licenses.”;

Whereas Article 21, Special Town Meeting, 2008, Selectmen’s recommendation states:
“The $300 administrative fee charged to the business license holder for each taxi cab is
below the current cost to the Town in staffing time needed to properly regulate the
industry”;

Whereas Article 21, Special Town Meeting, 2008, selectmen’s recommendation states
that the taxi regulatory control under the transportation division and the police
department hackney division are understaffed;

Whereas, many Brookline taxicab drivers have worked many years loyally serving the
residents of Brookline and surrounding communities yet face increasingly difficult,
1sometimes dangerous, working conditions and inadequate, decreasing rewards for their
labor and service and little opportunity to provide for their future;

Whereas the Brookline taxi businesses depend on their ability to maintain a stable,
ongoing partnership with the Town as a prerequisite to long term planning, strategic
improvements, and continuing investments in their businesses.
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Therefore, be it RESOLVED that Town Meetlng urge all relevant boards W|th
jurisdiction, e

ta*reab—mdeetry—eensrder;rt—nqandatery—net—eptlenakto proactlvely wrth—dmgenee and
affirmatively diligently take—care—to implement in an equitable, balanced manner the
entire interests enumerated in chapter 317 of the acts of 1974 section 4A, as amended,
which includes serving the elderly and disabled, continuity for Brookline residents,
protectlon of business mvestments climate impact, and revenue for the town;

d+reet—beam4g—en—ta*reab—drweeretent|en—and—reeru+tment— that Town Meetrng urges that

Transportation Board decisions and actions should make an effort to aim for improved
working conditions, a more secure future, and an opportunity to own a stake in the in the
taxicab business for Brookline taxicab drivers;

RESOLVED Town Meetlng urges—au—relevant—beards—wmq—jeﬂsd%nen—eentemplanng

the Transportation Board contemplatlng any action regardlng changes in the regulatlon of
the Brookline taxicab industry take steps it determines to be prudent to revise existing
hackney and business license fees in order adequately to increase staffing devoted to
taxicab regulation and public safety.

hing rolativet .

A “clean” copy of the Advisory Committee’s proposed vote may be found at the end of
this report.

DISCUSSION:
Acrticle 16 looks at the enabling legislation Brookline obtained and adds one criterion to
the five criteria the Legislature established as conditions for selling medallions:

1. Preservation of taxi service for the elderly and disabled

2. Continuity of taxi service for Brookline residents [during a transition to
medallions]

3. Protection of the investments made by the incumbent companies
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4. Reducing the carbon footprint of Brookline’s taxi fleet
5. Providing revenue to the Town

To those five criteria, Article 16 adds:

1. Provide drivers with improved working conditions, a more secure future, and
an opportunity to own a stake in the taxicab business.

The Advisory Committee accepts that the additional criterion is important. It remains to
be seen how these six elements can be balanced, since neither the status quo nor any
known alternative plan will satisfy all of them perfectly.

CONCLUSION:

The Advisory Committee believes that the best course of action for Town Meeting is to
vote NO ACTION on Article 15; and vote FAVORABLE ACTION on Article 16 as
amended.

Such a decision would provide the Town with maximum flexibility within Article 16’s
criteria and allows the Moderator’s Committee on Taxi Medallions to make
recommendations to the Transportation Board for a timely alternative to both the current
licensing system and the La Capra Plan.

Advisory Committee’s Amended Motion:
VOTED: That the Town adopt the following resolution:

Whereas Chapter 317, section 4A of the acts of 1974, as amended, states that: “The board
of selectmen may direct the board [of transportation] that in taking any action the board
considers necessary to implement this section and to sell taxi licenses, including the
adoption, alteration or repeal of rules and regulations after public hearing, the board may
balance, in its discretion, the interest of Brookline residents in the continuity of existing
Brookline taxi businesses, the interest of existing license holders in their investment in
their businesses, the interest of the town in augmenting the portion of the taxi fleet
serving the town that meets the needs of its elderly and disabled residents and that
minimizes the fleet’s detrimental impact on the town’s air quality and on the level of the
town’s carbon emissions as a whole, and the town’s interest in maximizing revenue
generated from sale of taxi licenses.”; and

Whereas Article 21, Special Town Meeting, 2008, Selectmen’s recommendation states:
“The $300 administrative fee charged to the business license holder for each taxi cab is
below the current cost to the Town in staffing time needed to properly regulate the
industry”; and

Whereas Article 21, Special Town Meeting, 2008, selectmen’s recommendation states
that the taxi regulatory control under the transportation division and the police
department hackney division are understaffed; and

Whereas, many Brookline taxicab drivers have worked many years loyally serving the
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residents of Brookline and surrounding communities yet face increasingly difficult,
1sometimes dangerous, working conditions and inadequate, decreasing rewards for their
labor and service and little opportunity to provide for their future; and

Whereas the Brookline taxi businesses depend on their ability to maintain a stable,
ongoing partnership with the Town as a prerequisite to long term planning, strategic
improvements, and continuing investments in their businesses; therefore be it

RESOLVED, that Town Meeting urge all relevant boards with jurisdiction, to proactively
and diligently implement in an equitable, balanced manner the entire interests enumerated
in chapter 317 of the acts of 1974 section 4A, as amended, which includes serving the
elderly and disabled, continuity for Brookline residents, protection of business
investments, climate impact, and revenue for the town; and be it further

RESOLVED, that Town Meeting urges that Transportation Board decisions and actions
should make an effort to aim for improved working conditions, a more secure future, and
an opportunity to own a stake in the in the taxicab business for Brookline taxicab drivers;
and be it further

RESOLVED, Town Meeting urges the Transportation Board contemplating any action
regarding changes in the regulation of the Brookline taxicab industry take steps it
determines to be prudent to revise existing hackney and business license fees in order
adequately to increase staffing devoted to taxicab regulation and public safety.

XXX



November 18, 2014 Special Town Meeting
17-1

ARTICLE 17

SEVENTEENTH ARTICLE

Submitted by: Claire Stampfer and Heather Hamilton

To see if the Town will adopt the following resolution pertaining to Town lighting;

Whereas the Town of Brookline is in the process of converting public exterior and
interior lighting to Light-Emitting Diode (LED) lighting;

Whereas LED lighting technology is a significant improvement over other forms of
electric illumination, because it is more energy efficient; and

Whereas different wavelengths of light, both natural and electric, have been found to
affect circadian rhythms, including the sleep-wake cycle; and

Whereas adequate restful sleep is a vital component of human health and well-being; and

Whereas the public health effects of light should be taken into consideration when both
exterior and interior municipal lighting is selected,;

Now therefore, be it resolved that the Town Meeting requests that the Brookline
Department of Public Health, Department of Public Works, and the Building Department
work together to select daytime and nighttime-appropriate lighting by:

1) Keeping abreast of new scientific findings in studies of health effects of lighting,
including LEDs;

2) Monitoring new technological developments in light bulb and fixture design. For
example, bulbs capable of emitting multiple wavelengths may be programmable
to produce different wavelengths and intensities of light for daytime and
nighttime activities. Thus the wavelength and dimness or brightness may be
adjusted for the requirements of time of day and the tasks to be done; and

3) Recommending the selection of light bulb specifications appropriate for daytime
use in buildings and outside, and nighttime use in buildings and outside for the
Town of Brookline and take any other action relative thereto.

PETITIONER’S ARTICLE DESCRIPTION
Research in circadian biology, which studies daily 24-hour rhythms in physiology,
metabolism, and behavior, has shown the importance of robust circadian rhythms to
health. The natural circadian cycle is slightly longer than 24 hours, on average, and
therefore to maintain normal circadian rhythm we need to reset our clocks daily. This
reset of our circadian clock occurs when we are exposed to stable cycles of daylight
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during the day and to darkness at night. This rhythm can be disrupted by exposure to
bright light at night. (1, 2)

Even low levels of exposure to light, particularly shorter wavelength blue light, can shift
circadian rhythms, directly alert the brain and suppress melatonin production. (1)
Melatonin is only produced at night and is the biochemical signal of darkness (2).
Exposure to light at night after dusk interferes with our sleep by 1) directly alerting the
brain and making it more difficult to fall asleep and have good quality deep sleep; and 2)
altering the timing of circadian rhythms in sleep, hormones and other normal cellular
functions that are circadian-dependent (1) Sources of nighttime light exposure include
interior lighting and the screens of electronic devices, street lights, and glare from
roadways and other properties..

Nighttime lighting can also cause disabling glare while driving that diminishes the field
of vision. Glare is related to the intensity and direction of the light. Other organisms,
such as insects, birds and plants, also have their rhythms disrupted by light at night,
impacting delicate ecosystems.

White light contains all wavelengths of light. White light can be created artificially with
different proportions of different wavelengths of light than occur naturally in sunlight.
Light enriched in the shorter, blue wavelength, is appropriate in the daytime and if an
alerting stimulus is desired. For example, shorter wavelength blue enriched white light is
appropriate in the morning and during the day for persons who work during the day.
Shorter wavelength blue enriched white light generally has a higher Correlated Color
Temperature, CCT. White light with proportionally less short-wavelength and more
longer wavelength light, such as red-enriched light, generally has a lower CCT and,
especially when coupled with lower intensity, would be appropriate in the evening after
dusk to provide light that will minimize the alerting effects prior to sleep and minimize
interruption of sleep. Lower CCT lighting in the lowest acceptable intensity can be used
for street and other exterior lighting overnight and for interior lighting after dusk so that
there is less disruption of normal sleep. Thus the need for different lighting during the
day and night must be taken into consideration in municipal lighting design.

In summary, research on the effects of light on health is a relatively new and growing
field. Enough is known currently for the American Medical Association to have
developed a public health policy statement (1). The Town of Brookline is currently in the
process of converting all lighting to LED lighting to lower costs and to decrease the
carbon footprint of the Town. The purpose of this warrant article is to ensure that the
Town of Brookline takes into consideration the health effects of different wavelengths,
intensities and direction of lighting when purchasing LED lighting bulbs and fixtures and
when locating fixtures and directing the light. We recommend that the Departments of
Health, Building and Public Works work together to ensure that health is considered
when Town lighting is selected.
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References:

1.) Council on Science and Public Health Report 4. Light pollution: adverse health effects
of nighttime lighting. American Medical Association House of Delegates Annual
Meeting. June 2012, Chicago, IL.

2.) Adverse Health Effects of Nighttime Lighting: Comments on American Medical
Association Policy Statement

Richard G. Stevens, PhD, George C. Brainard, PhD, David E. Blask, PhD, MD,

Steven W. Lockley, PhD, Mario E. Motta, MD

Abstract: The American Medical Association House of Delegates in June of 2012
adopted a policy statement on nighttime lighting and human health. This major policy
statement summarizes the scientific evidence that nighttime electric light can disrupt
circadian rhythms in humans and documents the rapidly advancing understanding from
basic science of how disruption of circadian rhythmicity affects aspects of physiology
with direct links to human health, such as cell cycle regulation, DNA damage response,
and metabolism. The human evidence is also accumulating, with the strongest
epidemiologic support for a link of circadian disruption from light at night to breast
cancer. There are practical implications of the basic and epidemiologic science in the
form of advancing lighting technologies that better accommodate human circadian
rhythmicity.

(Am J Prev Med 2013;45(3):343-346)

ADVISORY COUNCIL ON PUBLIC HEALTH REPORT AND RECOMMENDATION

Article 17 is a resolution urging the Town, when undertaking the conversion of lighting
to LED or other energy saving lighting, to consider the effects on human health and well-
being.

Presentation were made by Dr. Stampfer and Ms. Hamilton, the petitioners explaining
that they became aware of this issue in 2013, and have been researching it since, with the
aid of Dr. Lockley of Harvard and Dr. Balsam, Brookline’s Director of Public Health and
Human Services.

The petitioners support the Town’s conversion to LED lighting to save money and reduce
the Town’s carbon footprint. They seek to have the Department of Public Health,
Department of Public Works, and the Building Department take the latest research on the
effect of lighting on circadian rhythms and sleep patterns into consideration when
continuing to implement the conversion. Because light technology and the science behind
it are evolving so rapidly, the resolution is not prescriptive and does not seek to create a
regulatory frame to address the issue.

The Advisory Council on Public Health voted 6 — 0 to support warrant Article 17
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SELECTMEN’S CLIMATE ACTION COMMITTEE RECOMMENDATION

The Selectmen’s Climate Action Committee recommends favorable action on Article 17.
This article, submitted by Claire Stampfer and Heather Hamilton, is a resolution urging
the town to select appropriate daytime and nighttime lighting options for municipal
facilities, taking into consideration the possible health effects of new technology. The
resolution also asks town staff to keep abreast of lighting technology improvements in
order to continually modify lighting as needed and limit its impact on public health.

Recently, the town has been working towards converting both its interior and exterior
lighting facilities to LEDs, which are more efficient and last longer than other currently
existing lighting technology. This is particularly evident with streetlights, most of which
are high-pressure sodium bulbs. Although LEDs can provide real energy savings, and
therefore lessen the town’s overall energy use, some LED technology that is in the blue
wave spectrum can disrupt the circadian rhythms of organisms, including humans, and
inhibit the production of melatonin, which readies the body for sleep. Sources of
nighttime light exposure include interior lighting, the screens of electronic devices,
streetlights, and glare from roadways and other properties.

The town’s Departments of Public Works, Health and Building have shown a real
willingness to take public health into consideration when making lighting improvements,
and they had already ensured that the new LED streetlights currently being installed
would be below 5,000 kelvin, limiting the amount of shorter wavelength blue light. This
is due to the Health Department working with Public Works to highlight the recent health
concerns related to LED technology. Although there may still be some concerns about
overall lighting intensity, the LED streetlight conversion project shows that when new
information about a project’s possible public health effects becomes available, the project
is modified to address those concerns when possible.

The Climate Action Committee believes the town can still take advantage of energy-
saving lighting technology while protecting the health of town residents. This resolution
encourages a close working relationship between town departments to ensure that new
information about technology is shared when it becomes available. Recent experience
indicates that such a relationship between town departments already exists; this resolution
underscores the need for the sharing of information and implementation of lighting
technology going forward, particularly as the field is rapidly evolving. Doing so allows
the town to continue to implement improvements to reduce its overall energy use, while
still supporting the town’s public health.

Therefore, the Selectmen’s Climate Action Committee unanimously recommends
favorable action on Article 17.
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SELECTMEN’S RECOMMENDATION

Avrticle 17 is a petitioned resolution that relates to the Town’s project to convert all street
lighting to LEDs in order to lower costs and to decrease the carbon footprint of the Town.
The stated purpose of the warrant article is to ensure that the Town takes into
consideration the health effects of different wavelengths, intensities and direction of
lighting when purchasing LED lighting bulbs and fixtures and when locating fixtures and
directing the light. It asks relevant Town departments to work together to select daytime
and nighttime-appropriate lighting by keeping abreast of new scientific findings in
studies of health effects of lighting; monitoring new technological developments in light
bulb and fixture design; and recommending the selection of light bulb specifications
appropriate for daytime use in buildings and outside, and nighttime use in buildings and
outside.

The Board thanks the Petitioners for raising their concerns and offering specific
suggestions to help assure the LED replacement project is done appropriately. The
Selectmen recommend FAVORABLE ACTION, by a vote of 5-0 taken on October 14,
2014, on the article, which is reflected in the vote offered by the Advisory Committee.

ADVISORY COMMITTEE’S RECOMMENDATION

SUMMARY AND RECOMMENDATION:

Article 17 is a resolution urging that the Town, when undertaking the conversion of
public interior and exterior lighting to LED (Light-Emitting Diode) or other energy-
saving lighting, consider the effects of the lighting’s wavelengths, intensities, and
direction on human health and well-being. By a vote of 22-1-0, the Advisory Committee
recommends Favorable Action on the Article.

While saving energy and reducing the Town’s carbon footprint, LED lighting has the
potential to interfere with human health and general well-being by affecting circadian
rhythms and the secretion of melatonin, a hormone that helps to maintain these rhythms.
Through their proposed resolution, the petitioners, recognizing that scientific research
pertaining to the effects of light on human health is a rapidly developing field, have
requested coordination among those Town Departments that play a role in recommending
and installing exterior and interior lighting in and on public property, vigilance in staying
current with relevant research, and flexibility in approving light bulb specifications
appropriate for indoor and outdoor use during both daytime and nighttime hours. The
Advisory Committee supports such an approach at this time since light technology
continues to evolve quickly, thus making a more prescriptive regulatory framework
inadvisable.

BACKGROUND:
Although the effect of light on all living creatures is a growing area of research, Article
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17 focuses on the impact of light color (measured on a temperature scale referred to as
Kelvin), light intensity, and light direction on human health. In their presentation to the
Advisory Committee, the petitioners noted that two years ago, the American Medical
Association adopted a policy that 1) recognized that exposure to excessive light at night
can disrupt sleep, exacerbate sleep disorders and cause unsafe driving conditions; 2)
supported the need for developing lighting technologies that minimize circadian
disruption; and 3) encouraged further research on the risks and benefits of occupational
and environmental exposure to light at night. Dr. Alan Balsam, director of Public Health
and Human Services, has observed that the issue has been a topic at public health
conferences and forums, signifying acknowledgment of its validity.

LEDs tend to produce more blue light, suppressing melatonin production more
dramatically than, for example, reddish or yellowish light. Mindful of this outcome, one
basic recommendation includes using both lower Kelvin (“warmer”, rather than “bluer”
light) and lower intensity lighting in the evening because they are more conducive to
facilitating sleep and obtaining adequate rest. During daylight hours, higher Kelvin and
higher intensity lighting should be used because they boost attention, reaction times, and
mood.

DISCUSSION:

Exterior Lighting: In 2010, the Town began to investigate the installation of LED
lighting, particularly in streetlights, to reduce both its energy costs and its carbon
footprint. In FY 14, a 4-year LED Streetlight Replacement Program began. Highway
Director Kevin Johnson stated that the new LED streetlights will operate at 4000k
(considered to be neutral white, with little red or blue tones), compared with the current
lighting that is in the 2700k range (considered to be warm white, with red or orange
tones). The LED light fixtures have the capacity to be retrofitted with Smart Control
technology to allow automatic dimming, but the current cost for retrofitting ($750,000) is
prohibitive.

Interior Lighting: Consideration of the installation of LED lights inside public
buildings also began several years ago. Cost as well as light quality were factors in
determining the extent of such a change. NSTAR offered -- and continues to offer --
incentives for using more energy-efficient lighting, and the Town has taken advantage of
these programs in a number of locations, including the garages in the Town Hall
complex. Recently LED lighting (4000k) was piloted in a Heath School classroom. The
light quality is a “clean white,” the teacher is very satisfied with the lighting, and the
fixtures, requiring approximately 50% less electricity than the prior fixtures, use bulbs
expected to last up to ten years.

Comments: Some disappointment was expressed with the use of existing cobra head
fixtures for street lights since they are not designed to be adaptable to LED bulbs. There
was also strong interest in making lighting programmable, an important component in
addressing the public health aspects of LED lighting. Both measures are cost-related and
dependent on available funding. Additionally, there were comments about the need for
well-lit streets and sidewalks for public safety at night.

Last year’s collaborative efforts among the Public Works, Health, and Building
departments, leading to the decision not to exceed 4000K in streetlights, were
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commended and recognized as being the type of decision-making process that the
petitioners’ article encourages. Finally, it was noted that a number of personal electronic
devices could emit the blue light that has the potential to decrease melatonin production.
In fact, in response to this issue, an application, F.lux, has been developed to vary a
device’s color temperature according to its location and time of day.

The Advisory Committee thanks the petitioners for bringing this public health issue to the
attention of Town Meeting and is particularly appreciative that they have proposed a
resolution that recognizes the innovative and evolving nature of the lighting industry. By
a vote of 22-1-0, the Advisory Committee recommends Favorable Action on the
following:

VOTED: that the Town adopt the following resolution pertaining to Town
lighting:

Whereas the Town of Brookline is in the process of converting public exterior and
interior lighting to Light-Emitting Diode (LED) lighting;

Whereas LED lighting technology is a significant improvement over other forms of
electric illumination, because it is more energy efficient; and

Whereas different wavelengths of light, both natural and electric, have been found to
affect circadian rhythms, including the sleep-wake cycle; and

Whereas adequate restful sleep is a vital component of human health and well-being; and

Whereas the public health effects of light should be taken into consideration when both
exterior and interior municipal lighting is selected,;

Now therefore, be it resolved that the Town Meeting requests that the Brookline
Department of Public Health, Department of Public Works, and the Building Department
work together to select daytime and nighttime-appropriate lighting by:

1) Keeping abreast of new scientific findings in studies of health effects of lighting,
including LEDs;

2) Monitoring new technological developments in light bulb and fixture design. For
example, bulbs capable of emitting multiple wavelengths may be programmable
to produce different wavelengths and intensities of light for daytime and
nighttime activities. Thus the wavelength and dimness or brightness may be
adjusted for the requirements of time of day and the tasks to be done; and

3) Recommending the selection of light bulb specifications appropriate for daytime
use in buildings and outside, and nighttime use in buildings and outside for the
Town of Brookline and take any other action relative thereto.

XXX
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ARTICLE 18

EIGHTEENTH ARTICLE

Submitted by: Stephen Vogel, for The Acting for Economic Justice Committee of the
Boston Workmen’s Circle

RESOLUTION ARTICLE IN SUPPORT OF RESPECT AND DIGNITY FOR
DOMESTIC WORKERS

TO SEE IF THE TOWN WILL ADOPT THE FOLLOWING RESOLUTION:

Whereas, Massachusetts’ domestic workers — comprised of housekeepers, nannies, and
caregivers and service providers for children, persons with disabilities, and the elderly —
work in private households to care for the health, safety and well-being of the most
important aspects of our lives, our families and to our homes; and

Whereas, domestic workers play a critical role in Massachusetts’ economy, working to
ensure the health and prosperity of our families and freeing others to participate in the
workforce, which is increasingly necessary in these difficult economic times; and

Whereas, domestic workers usually work alone, behind closed doors, and out of the
public eye, leaving them isolated, vulnerable to abuse and exploitation, and unable to
advocate collectively for better working conditions; and

Whereas, domestic workers often labor under harsh conditions, work long hours for low
wages without benefits or job security, and face termination without notice or severance
pay, leaving many suddenly without both a job and a home; and

Whereas, most domestic workers work to support families and children of their own and
more than half are primary income earners, yet two-thirds of domestic workers earn low
wages or wages below the poverty line; and

Whereas, many employers desire to treat their caregivers and housekeepers fairly, but do
not have the information to guide them in setting terms of employment, and may never
develop a formal contract or clearly establish the rights and obligations each party owes
to the other; and

Whereas, the Fair Labor Standards Act of 1938 (29 U.S.C. Sec. 201 et seq.), which
Congress acted to ensure a fair day’s pay for a fair day’s work, intentionally excluded
domestic workers from its protections to appease politicians from Southern states who
would not support extending workers’ rights to domestic workers many of whom were
African American women; and
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Whereas, the Commonwealth of Massachusetts has passed sweeping legislation also
known as the Domestic Workers’” Bill of Rights to rectify past exclusions and to assure
state laws are responsive to the unique needs of domestic workers; and

THEREFORE, be it resolved, that the Town of Brookline supports respect and dignity for
all domestic workers and pledges its support to ensure that domestic workers who are
employed in Brookline are aware of their new rights and will collaborate with domestic
worker led committees to help eliminate trafficking, exploitation and forced labor in
Brookline.

Or act on anything relative thereto.

PETITIONER’S ARTICLE DESCRIPTION

Purpose of Article is to urge the Town of Brookline to demonstrate support for the
Massachusetts Domestic Worker’s Bill of Rights that passed earlier this summer. While
the legislation applies to all Massachusetts towns, individual town resolutions help build
awareness locally about domestic workers rights and reinforce the state-wide legislation.
We ask Brookline to join other Massachusetts towns, such as Lynn and Somerville, that
have already adopted similar resolutions in support of the rights and dignity of domestic
workers.

SELECTMEN’S RECOMMENDATION

Acrticle 18 is a petitioned resolution that seeks support for the Massachusetts Domestic
Worker’s Bill of Rights that was enacted this past summer. The Board recognizes and
fully appreciates the often unheralded work performed by domestic workers. They
should be treated with the dignity and respect they so deserve. By a vote of 5-0 taken on
October 28, 2014, the Board recommends FAVORABLE ACTION on the amended
motion offered by the Advisory Committee.

ADVISORY COMMITTEE’S RECOMMENDATION

RECOMMENDATION:
The Advisory Committee recommends FAVORABLE ACTION by a vote of 17-0-4 on
Article 18, as amended as follows:

VOTED: that the Town adopt the following resolution:

RESOLUTION ARTICLE IN SUPPORT OF RESPECT AND DIGNITY FOR
DOMESTIC WORKERS
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Whereas, Massachusetts’ domestic workers — comprised of housekeepers, nannies, and
caregivers and service providers for children, persons with disabilities, and the elderly —
work in private households to care for the health, safety and well-being of the most
important aspects of our lives, our families and to our homes; and

Whereas, domestic workers play a critical role in Massachusetts’ economy, working to
ensure the health and prosperity of our families and freeing others to participate in the
workforce, which is increasingly necessary in these difficult economic times; and

Whereas, many domestic workers work alone, behind closed doors, and out of the public
eye, leaving them isolated, vulnerable to abuse and exploitation, and unable to advocate
collectively for better working conditions; and

Whereas, domestic workers may labor under harsh conditions, may work long hours for
low wages without benefits or job security, and may face termination without notice or
severance pay, leaving many suddenly without both a job and a home; and

Whereas, many domestic workers work to support families and children of their own and
more than half are primary income earners, yet two-thirds of domestic workers earn low
wages or wages below the poverty line; and

Whereas, many employers desire to treat their caregivers and housekeepers fairly, but do
not have the information to guide them in setting terms of employment, and may never
develop a formal contract or clearly establish the rights and obligations each party owes
to the other; and

Whereas, the Fair Labor Standards Act of 1938 (29 U.S.C. Sec. 201 et seq.), which
Congress acted to ensure a fair day’s pay for a fair day’s work, intentionally excluded
from its protections domestic workers; and

Whereas, the Commonwealth of Massachusetts has passed sweeping legislation also
known as the Domestic Workers’” Bill of Rights to rectify past exclusions and to assure
state laws are responsive to the unique needs of domestic workers; and

THEREFORE, be it resolved, that the Town of Brookline supports respect and dignity
for all domestic workers and supports efforts to inform Brookline’s domestic workers and
their employers of these new rights and responsibilities, respectively, in order to assist
with the goal of eliminating trafficking, exploitation and forced labor in Brookline.

BACKGROUND:

Article 18 is a resolution submitted by Brookline resident Stephen VVogel on behalf of the
Economic Justice Committee of the Boston Workman’s Circle, a 100 year old secular
Jewish organization that has its office on Beacon Street in Brookline. Workman’s Circle
belongs to a coalition of non-profit organizations that worked together on behalf of
nannies, housekeepers, personal caretakers, and other domestic workers who did not have
rights under federal or state labor laws. For instance, many of these workers, mainly
women, had no rights to sick leave or vacation, no termination rights, and are paid
poverty level wages.
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Approximately 4 months ago, the Massachusetts legislature passed the Massachusetts
Domestic Workers Bill of Rights, however, no regulations have been promulgated yet,
enforcement is currently on hold until the regulations exist, and many Massachusetts
domestic workers and employers are not aware of the state legislative mandates.

(The State’s Domestic Workers Bill of Rights appears at the end of this report)

DISCUSSION:

Petitioner stated that the main purpose of the resolution is to raise awareness in Brookline
of the new state law and to serve as an educational tool. There is no expectation that the
Town would incur any expenditures or that Town personnel would be involved in the
enforcement of the new law. Rather, the organizations in support of the law hope to
increase awareness in Brookline among its citizens, domestic workers and their
employers, and to use Brookline’s support to increase awareness in other communities.
The petitioner hopes that the Town can help to educate the public by having educational
material and other pertinent information available on the Town’s website and in Town
Hall.

Advisory Committee members recognized that there have been some notorious instances
of abuse of domestic workers in Massachusetts. A brief search of the Boston Globe
archives turned up two such cases, one from 2006, the other from 1993. Both involved
allegations of domestic servitude and forced labor; in both cases, employers paid low or
no wages and imposed long hours of work each day, seven days per week, despite
promises of better wages and working conditions.

Members also focused on the language of the resolution, and suggested some wording
changes to which Petitioner agreed, primarily to clarify the educational purpose of the
resolution. So that changes are apparent, the revised resolution is below, with deletions
crossed out and additions in bold.

Amendment Language Adopted By Advisory Committee on Warrant Article 18
In Support of Respect and Dignity for Domestic Workers

(Note: deletions are crossed out - and additions are in bold.)
THAT THE TOWN ADOPTS THE FOLLOWING RESOLUTION:

Whereas, Massachusetts’ domestic workers — comprised of housekeepers, nannies, and
caregivers and service providers for children, persons with disabilities, and the elderly —
work in private households to care for the health, safety and well-being of the most
important aspects of our lives, our families and to our homes; and

Whereas, domestic workers play a critical role in Massachusetts’ economy, working to
ensure the health and prosperity of our families and freeing others to participate in the
workforce, which is increasingly necessary in these difficult economic times; and

Whereas, many domestic workers gsuyally: work alone, behind closed doors, and out of
the public eye, leaving them isolated, vulnerable to abuse and exploitation, and unable to
advocate collectively for better working conditions; and
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Whereas, domestic workers eftea may labor under harsh conditions, may work long
hours for low wages without benefits or job security, and may face termination without
notice or severance pay, leaving many suddenly without both a job and a home; and

Whereas, mest many domestic workers work to support families and children of their
own and more than half are primary income earners, yet two-thirds of domestic workers
earn low wages or wages below the poverty line; and

Whereas, many employers desire to treat their caregivers and housekeepers fairly, but do
not have the information to guide them in setting terms of employment, and may never
develop a formal contract or clearly establish the rights and obligations each party owes
to the other; and

Whereas, the Fair Labor Standards Act of 1938 (29 U.S.C. Sec. 201 et seq.), which
Congress acted to ensure a fair day’s pay for a fair day’s work, mtentlonally excluded
éem%ﬂ%eme% from its protections domestlc Workers SEISEE s

many of Whom were Afncan Amencan women,; and

Whereas, the Commonwealth of Massachusetts has passed sweeping legislation also
known as the Domestic Workers’ Bill of Rights to rectify past exclusions and to assure
state laws are responsive to the unique needs of domestic workers; and

THEREFORE, be it resolved, that the Town of Brookllne supports respect and dignity
for all domestic workers and SITe 3 supports efforts to
inform Brookline’s domestic workers whe-are-erployed- #-Broelkhne and their
employers aFe-aware of %h%e these new nghts and respon5|b|I|t|es respectively, and

; M s-help=in order to assist with the
goal of eI|m|nat|ng trafflcklng epr0|tat|on and forced labor in Brookline.

Existing State Statute:

The Domestic Workers Bill of Rights is included in its entirety below:
Chapter 148 AN ACT ESTABLISHING THE DOMESTIC WORKERS BILL OF RIGHTS

Be it enacted by the Senate and House of Representatives in General Court
assembled, and by the authority of the same as follows:

SECTION 1. Section 105D of chapter 149 of the General Laws, as appearing
in the 2012 Official Edition, is hereby amended by striking out, in line 39, the
words “one of chapter one hundred and fifty-one B” and inserting in place thereof
the following words:- 1 of chapter 151B and section 190.

SECTION 2. Section 150 of said chapter 149, as so appearing, is hereby
amended by striking out, in line 21, the words “or 159C”, and inserting in place
thereof the following words:- , 159C or 190.

SECTION 3. Said chapter 149 is hereby further amended by adding the
following 2 sections:-

SECTION 190. (a) As used in this section and in section 191, the following
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words shall have the following meanings unless the context clearly requires
otherwise:

“Domestic worker”, an individual or employee who is paid by an employer to
perform work of a domestic nature within a household including, but not limited
to: (i) housekeeping; (ii) house cleaning; (iii) home management; (iv) nanny
services; (v) caretaking of individuals in the home, including sick, convalescing
and elderly individuals; (vi) laundering; (vii) cooking; (viii) home companion
services; and (ix) other household services for members of households or their
guests in private homes; provided, however, that “domestic worker” shall not
include a personal care attendant or an individual whose vocation is not childcare
or an individual whose services for the employer primarily consist of childcare on
a casual, intermittent and irregular basis for 1 or more family or household
members.

“Employer”, a person who employs a domestic worker to work within a
household whether or not the person has an ownership interest in the household;
provided, however, that an “employer” shall not include a staffing agency,
employment agency or placement agency licensed or registered pursuant to
chapter 140 or an individual to whom a personal care attendant provides
services.

“Employ”, to suffer or permit to work.

“Forced services”, services performed or provided by a domestic worker as
defined in section 49 of chapter 265.

“Person”, 1 or more individuals, partnerships, associations, corporations, legal
representatives, trustees, trustees in bankruptcy or receivers.

“Personal care attendant”, an individual who provides personal care attendant
services to persons with disabilities or seniors under the MassHealth personal
care attendant program or any successor program under sections 70 to 75,
inclusive, of chapter 118E.

“Rest” or “period of rest”, a period of time with complete freedom from all
duties and during which a domestic worker may either leave the employer’s
premises or stay on the employer’s premises for purely personal pursuits;
provided, however, that paid days of rest shall be considered vacation time and
pay under chapter 149.

“Working time”, compensable time that includes all time during which a
domestic worker is required to be on the employer’s premises or to be on duty
and any time worked before or beyond the end of the normal scheduled shift to
complete work; provided, however, that “working time” shall include meal
periods, rest periods and sleeping periods unless a domestic worker is free to
leave the employer’s premises and use the time for the domestic worker’s sole
use and benefit and is completely relieved of all work-related duties.

(b) An employer who employs a domestic worker for 40 hours a week or
more shall provide a period of rest of at least 24 consecutive hours in each
calendar week and at least 48 consecutive hours during each calendar month
and, where possible, this time shall allow time for religious worship. The
domestic worker may voluntarily agree to work on a day of rest; provided,
however, that the agreement is in writing and the domestic worker is
compensated at the overtime rate for all hours worked on that day pursuant to
section 1A of chapter 151. Days or periods of rest, whether paid or unpaid, shall
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be job-protected leave from employment.

(c) When a domestic worker who does not reside on the employer’s premises
is on duty for less than 24 consecutive hours, the employer shall pay the
domestic worker for all hours as working time under chapter 151 and regulations
promulgated under said chapter 151.

(d) When a domestic worker is required to be on duty for a period of 24
consecutive hours or more, the employer and the domestic worker may agree,
under terms that comply with chapter 151 and regulations promulgated under
said chapter 151, to exclude a regularly scheduled sleeping period of not more
than 8 hours from working time for each 24-hour period.

(e) When a domestic worker is required to be on duty for a period of 24
consecutive hours or more and unless a prior written agreement is made, all
meal periods, rest periods and sleeping periods shall constitute working time.

() An employer may deduct from the wages of a domestic worker an amount
for food and beverages if the food and beverages are voluntarily and freely
chosen by the domestic worker. If a domestic worker cannot easily bring or
prepare meals on premises, the employer shall not deduct an amount from the
wages of a domestic worker for food or beverages. An employer shall not deduct
from the wages of a domestic worker an amount for food and beverages that
exceeds the amounts permitted pursuant to chapter 151 and regulations
promulgated under said chapter 151.

(g) An employer may deduct from the wages of a domestic worker an amount
for lodging if the domestic worker voluntarily and freely accepts, desires and
actually uses the lodging and the lodging meets the standards for adequate,
decent and sanitary lodging pursuant to chapters 111 and 151 and the
regulations promulgated under said chapters 111 and 151. An employer shall not
deduct an amount from the wages of a domestic worker for lodging that exceeds
the amounts permitted pursuant to chapter 151 and the regulations promulgated
under said chapter 151. An employer shall not deduct from the wages of a
domestic worker an amount for lodging if the employer requires that a domestic
worker reside on the employer’s premises or in a particular location.

(h) No deductions for meals or lodging shall be made from a domestic
worker’s wages without the domestic worker’s prior written consent. No other
deductions shall be made from a domestic worker’s wages other than for
specifically named and identified purposes, goods or services required or
expressly allowed by law.

(i) A domestic worker shall have a right to privacy under section 1B of chapter
214. An employer shall not restrict or interfere with a domestic worker’'s means
of private communication, monitor a domestic worker’s private communications,
take any of the domestic worker’'s documents or other personal effects or engage
in any conduct which constitutes forced services or trafficking of a person in
violation of sections 50 and 51 of chapter 265.

() A domestic worker may request a written evaluation of work performance
from an employer after 3 months of employment and annually thereafter. A
domestic worker may inspect and dispute the written evaluation under section
52C.

(k) If a domestic worker resides in the employer’s household and the
employer terminates employment without cause, the employer shall provide
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written notice and at least 30 days of lodging, either on-site or in comparable off-
site conditions, or severance pay in an amount equivalent to the domestic
worker’s average earnings during 2 weeks of employment. Neither notice nor a
severance payment shall be required in cases involving good faith allegations
that are made in writing with reasonable basis and belief and without reckless
disregard or willful ignorance of the truth that the domestic worker has abused,
neglected or caused any other harmful conduct against the employer, members
of the employer’s family or individuals residing in the employer’'s home.

() An employer who employs a domestic worker shall keep a record of wages
and hours pursuant to section 15 of chapter 151. In addition to the information
required pursuant to said section 15 of said chapter 151, an employer who
employs a domestic worker for 16 hours or more a week shall provide the
following information: (i) the rate of pay, including overtime and additional
compensation for added duties or multilingual skills; (ii) working hours, including
meal breaks and other time off; (iii) if applicable, the provisions for days of rest,
sick days, vacation days, personal days, holidays, transportation, health
insurance, severance, yearly raises and, whether or not earned, vacation days,
personal days, holidays, severance, transportation costs and if health insurance
costs are paid or reimbursed; (iv) any fees or other costs, including costs for
meals and lodging; (v) the responsibilities associated with the job; (vi) the
process for raising and addressing grievances and additional compensation if
new duties are added; (vii) the right to collect workers’ compensation if injured,;
(viii) the circumstances under which the employer will enter the domestic
worker’s designated living space on the employer’s premises; (ix) the required
notice of employment termination by either party; and (x) any other rights or
benefits afforded to the domestic worker. Failure to comply with this paragraph
shall constitute a violation of paragraph (3) of section 19 of chapter 151.

(m) An employer shall provide a domestic worker with a notice that contains
all applicable state and federal laws that apply to the employment of domestic
workers. This requirement shall be satisfied if the employer provides a notice as
described in paragraph (0).

(n) Nothing in this section shall affect any policies or practices of an employer
which provides for greater, additional or more generous wages, benefits or
working conditions to a domestic worker than those required under this section.

(o) The attorney general shall enforce this section and shall promulgate rules
and regulations necessary for enforcement. The attorney general may obtain
injunctive or declaratory relief for this purpose. The attorney general shall post
on its website a sample written record of information required under paragraph
(), a multilingual notice of employment rights under this section and state and
federal employment laws that apply to the employment of domestic workers
required under paragraph (m). A violation of this section shall be subject to
paragraphs (1) and (2) of subsection (b) and subsection (c) of section 27C and
section 150.

SECTION 191. (a) It shall be an unlawful discriminatory practice for an
employer to: (i) engage in unwelcome sexual advances, requests for sexual
favors or other verbal or physical conduct of a sexual nature to a domestic
worker if submission to the conduct is made either explicitly or implicitly a term or
condition of the domestic worker’'s employment, if submission to or rejection of
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the conduct by a domestic worker is used as the basis for employment decisions
affecting the domestic worker or if the conduct has the purpose or effect of
unreasonably interfering with a domestic worker’s work performance by creating
an intimidating, hostile or offensive working environment; (ii) subject a domestic
worker to unwelcome harassment based on sex, sexual orientation, gender
identity, race, color, age, religion, national origin or disability if the harassment
has the purpose or effect of unreasonably interfering with a domestic worker’s
work performance by creating an intimidating, hostile or offensive working
environment; or (iii) refuse job-protected leave for the birth or adoption of a child
by the domestic worker or a spouse under section 105D.

(b) For the purposes of clause (i) of subsection (a), “domestic worker” shall
include personal care attendants as defined in section 190.

(c) This section shall be enforced by the Massachusetts Commission Against
Discrimination pursuant to chapter 151B.

SECTION 4. Section 19 of chapter 151 of the General Laws, as appearing in
the 2012 Official Edition, is hereby amended by striking out, in lines 4 and 5, the
words “for not less than sixteen hours per week”.

SECTION 5. Section 4A of chapter 151A of the General Laws, as so
appearing, is hereby amended by inserting after the word “unit”, in line 23, the
words:- or domestic service performed by 1 or more individuals.

SECTION 6. Section 6 of said chapter 151A, as so appearing, is hereby
amended by striking out subsection (b).

SECTION 7. Section 1 of chapter 151B of the General Laws, as so
appearing, is hereby amended by striking out, in line 18, the word “the” and
inserting in place thereof the following words:- an employer of domestic workers
including those covered under section 190 of chapter 149, the.

SECTION 8. Said section 1 of said chapter 151B, as so appearing, is hereby
further amended by striking out, in line 32, the words “, or in the domestic service
of any person”.

SECTION 9. Section 1 of chapter 153 of the General Laws, as so appearing,
is hereby amended by striking out, in line 33, the words “domestic servants or”.

SECTION 10. Not later than April 1, 2015 the executive office of labor and
workforce development in consultation with the attorney general shall develop
and implement a multilingual outreach program to inform domestic workers and
employers about their rights and responsibilities. This program shall include the
distribution of know your rights information, model employment agreements,
educational materials for employers on their human resources duties in
employing domestic workers, including information on benefits, tax and insurance
laws and a model written work evaluation form.

SECTION 11. The attorney general shall promulgate regulations under
subsection (0) of section 190 of chapter 149 of the General Laws on or before
April 1, 2015.

SECTION 12. Sections 1 to 4, inclusive, shall take effect on April 1, 2015.

Approved, June 26, 201

XXX
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ARTICLE 20

TWENTIETH ARTICLE

Reports of Town Officers and Committees



BOARD OF SELECTMEN

Kenneth M. Goldstein, Chair
Nancy A. Daly

Betsy DeWitt

Neil A. Wishinsky
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Harry Bohrs, Chair
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