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Town of Brookline Massachusetts 

ZONING BOARD OF APPEALS 

__________________________________________________ 

 

Premises affected:  A 15,556 square foot parcel of land, at 21 Crowninshield Road  

__________________________________________________ 

 

APPLICATION FOR A COMPREHENSIVE PERMIT 

UNDER GENERAL LAW CHAPTER 40B, SECTIONS 20-23 

__________________________________________________ 

 

21 Crown, LLC (hereinafter the "Applicant") hereby applies to the Board of Appeals of the Town of 

Brookline, Massachusetts, pursuant to General Laws, Chapter 40B, Section 20 through 23, as 

amended, for the issuance of a Comprehensive Permit authorizing the applicant to construct 20 

apartment style units on land located at 21 Crowninshield Road in Brookline, Massachusetts.  The 

applicant and the development are more particularly described in the exhibits hereto annexed and 

submitted simultaneously herewith, all of which are incorporated herein by reference and constitute 

the documents required to be submitted under the regulations for filing a 40B application by the 

Massachusetts Department of Housing and Community Development (760 CMR 56.00). 

 

 

 

 

 

 

 

 

 

 



REQUEST FOR FINDINGS OF FACT 

 

The applicant requests that the Board of Appeals make the following findings of fact in connection 

with the action of the Board on this application:  

 

1. 21 Crown LLC, a limited dividend organization within the meaning of General Laws, 

Chapter 40B and 760 CMR 56.02, and is eligible to receive a subsidy under a state or 

federal affordable housing program after a Comprehensive Permit has been granted. 

 

2. The applicant has shown evidence of its site control to qualify it as a recipient of a 

Comprehensive Permit for this site. 

 

3. Masshousing, as the Program Administrator of the New England Fund (NEF) 

Program, will be the subsidizing agency within the meaning of the regulations of 40B 

(760 CMR 56.00) and within the meaning of the procedural regulations of the 

Housing Appeals Committee (760 CMR:30.01(C)). 

 

4. The number of low or moderate income housing units in the Town of Brookline 

constitutes less than ten percent (10%) as reported in the latest decennial census of 

the town and reported by the Department of Housing & Community Development as 

of Dec 5, 2014. 

 

5. The development as proposed in the application is consistent with local needs within 

the meaning of General Laws, Chapter 40B, Section 20. 

 

The applicant respectfully requests the Board of Appeals after complying with the procedural 

requirements as provided by law, to issue to the applicant a Comprehensive Permit for the 

development.        

 

 

       21 Crown, LLC 

 

 

 

 

By: ________________________ 

Robert Basile 

Member 

 



 

 

PROJECT DATA SUMMARY 

 
1.  Applicant 

 

21 Crown, LLC (the "Applicant") has been organized under the General Laws of the State of 

Massachusetts and is qualified to undertake the planning and development of the proposed apartment 

community in Brookline, MA.  The Applicant will develop 8 townhome styled units on a limited 

dividend basis as required under all laws and regulations of the Commonwealth of Massachusetts.   

The Applicant has developed, owned and managed a significant number of apartments in the Town 

of Brookline over the course of the last forty years.  The Applicant is also represented by SEB LLC, 

who has extensive experience on a number of mixed-income housing developments over the past 35 

years.  The Applicant respectfully requests that all notices from the Board in connection with this 

Application be sent to Geoffrey Engler at SEB LLC, 165 Chestnut Hill Ave #2, Brighton, MA 02135 

or electronically to gengler@s-e-b.com. 

 

2.  Description of the Development 

 

The property at 21 Crowninshield Road presently contains a vacant single family house and 

detached garage.  Crowninshield Road is a residential street with a mix of single family and 

multifamily residences that exits onto Commonwealth Avenue, a busy commercial artery.  This 

property is the last residential piece before the intersection and it abuts the parking lot of a Car 

Rental business that fronts on Commonwealth Avenue.  The neighbor to the rear of this property is a 

large four story steel and masonry residential building. 

 

The proposed design for 8 townhomes at 21 Crowninshield Road is meant to be a transition between 

the neighboring single family homes and the commercial edge along Commonwealth Avenue.  The 

roofline is kept low as practical, (35’-9” to the mean of the roof and 43’” to the top of the ridge). 

Many of the homes on the street have 2 ½ to 3 stories and this building’s 3 1/2 story roofline is a 

bridge between the abutting homes and the taller development to the rear of the property and along 

Commonwealth avenue. 

 

Architectural elements are inspired by single family homes.  Gables and dormers reduce the visual 

mass of the structure.  Window sizes and placement are consistent with traditional house design.  

Transition from the brick base to the clapboard siding above and placement of the main floor above 

the garage level helps to reduce the visual height to a passerby on the street. Chimney enclosures 

conceal the metal vent pipes in a more traditional style. 

 

Based on the developer’s experience at other properties in Brookline, the provision of a garage plus 

one driveway space will provide adequate parking for residents and visitors.  The MBTA trolley 

stop is just a few steps from the property and it is not unreasonable to expect that many of the 

tenants will own a single vehicle or none at all.  The business next door is a Car Rental firm who has 

a variety of rental options including a plan that competes with Zipcar services, for those times when 

public transportation is not enough. 

 

The motor court area will be intensely landscaped for aesthetic reasons as well as screening from the 

neighbors.  Specialty paving materials are designed to make the entry court more pedestrian-

friendly. The Basile Group takes great pride in the quality of landscape planting and high level of 

maintenance at all of their properties and will continue that tradition at 21 Crowninshield Road.  The 

placement of the proposed buildings provide space between the neighboring residences and screens 

them from the commercial character of the businesses on Commonwealth Ave.  It also provides an 

acoustic barrier to quiet the sounds of the busy street. 

 

 

 



 

 

All units are luxury 3 bedroom layouts.  This will more than satisfy Mass Housing guidelines of  a 

minimum of 10% for mixed-income developments.  All units will have patios to provide outdoor 

living amenity, the patios will have privacy fencing. All units are set up as attached single family 

dwellings.  Each building houses four units.  Two buildings are provided.  The scale of the building 

facades facing Crowninshield Road are similar in dimension to the larger single family home in the 

neighborhood. 

   

The main architectural feature of a Hipped Roof with Dormers borrows from the neighboring 

homes. It was chosen to make these new homes harmonize best with the existing homes on 

Crowninshield Road. 

  

3. Qualification as a 40B Development 

 

 The development qualifies as assisted “low or moderate income housing” within the meaning of 

Massachusetts General Laws Chapter 40B, section 20 and will provide 5 units (25%) which will 

serve households earning at or below 80% of area median income and thus will meet the definition 

of low and moderate income under the statute. The Applicant desires to develop this project 

pursuant to the guidelines of the Masshousing New England Fund Program administered by 

Masshousing under which a site approval letter has been granted. 

 

Preliminary architectural drawings and engineering plans are attached hereto in reduced form and 

under separate cover as full size drawings.  

 

4. Local Need 

 

According to figures complied by the Massachusetts Department of Communities and Development 

(DHCD), in December 2014, Brookline’s subsidized housing inventory represented 8.1% of its total 

housing stock, which is below the threshold requirements established under Chapter 40B of M.G.L.  

 

5.     Exceptions and Approvals Requested 

 

The subject property is zoned “S-7”.  Certain elements of the proposed development do not comply 

with the current underlying zoning.  Consequently, an exception of use is required to enable multi-

family residential at the proposed density to be constructed.   Other exceptions to the Town of 

Brookline’s Zoning Bylaws and other local land use regulations are specifically detailed in this 

application.    If any specific exceptions have not been listed in this application, the applicant, upon 

notification of such an oversight, shall promptly amend the list of exceptions included herein.    

 

CONCLUSION 

 

For all of the foregoing reasons, and for the additional reasons the Applicant will present at the 

scheduled public hearing on this Application, the Applicant respectfully requests the Board, after 

complying with the procedural requirements as provided by law, issue to the Applicant a 

Comprehensive Permit for the Development. 

 

 

 



APPLICANT STATUS 

 

 

The applicant, 21 Crown, LLC is a Massachusetts limited liability company which is a Limited 

Dividend Organization within the meaning of 760 CMR 56.02 and an eligible applicant under 760 

CMR 56.04.      Pursuant to the New England Fund Program administered by MassHousing as the 

subsidizing agency, the applicant intends to enter into a Regulatory Agreement providing for (i) 

affordability of the proposed affordable units and (ii) limitation on the applicant's return on 

investment substantially in form attached. 
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Form revised: 2/22/12 

 

REGULATORY AND USE AGREEMENT 

[Rental] 

 

For Comprehensive Permit Projects in Which Funding is Provided 
By Other Than a State Agency 

 

 This Regulatory and Use Agreement (this "Agreement") is made this ___ day of 

________, 20__, by and between the Massachusetts Housing Finance Agency acting as 

Subsidizing Agency (the “Subsidizing Agency”), as defined under the provisions of 760 CMR 

56.02, on behalf of the Department of Housing and Community Development (“DHCD”), and 

_______________________________, a Massachusetts ___________ having a mailing address 

at ___________________, and its successors and assigns (the "Developer"). 

 

 

RECITALS 

 

 WHEREAS, the Developer intends to construct a housing development known as 

______________ at a __-acre site located at __________________ in the [City/Town] of 

_____________________, Massachusetts (the “Municipality”), more particularly described in 

Exhibit A attached hereto and made a part hereof (the "Development"); and 

 

 WHEREAS, DHCD has promulgated Regulations at 760 CMR 56.00 (as may be 

amended from time to time, the “Regulations”) relating to the issuance of comprehensive permits 

under Chapter 40B, Sections 20-23, of the Massachusetts General Laws (as may be amended 

from time to time, the “Act”) and pursuant thereto has issued its Comprehensive Permit 

Guidelines (as may be amended from time to time, the “Guidelines” and, collectively with the 

Regulations and the Act, the “Comprehensive Permit Rules”); 

 

 

 WHEREAS, the Development is being financed with a loan of approximately 

$_______________ by ____________________, a Federal Home Loan Bank of Boston 

(“FHLBB”) member bank (the “NEF Lender”), a non-governmental entity for which the 

Massachusetts Housing Finance Agency acts as Subsidizing Agency pursuant to the 

Comprehensive Permit Rules; and 

 

 

 WHEREAS, the Massachusetts Housing Finance Agency will serve as Subsidizing 

Agency on behalf of DHCD pursuant to the Comprehensive Permit Rules and in accordance with 

the terms and provisions hereof; and 

 

 WHEREAS, the Developer has received a comprehensive permit (the “Comprehensive 

Permit”) from the Zoning Board of Appeals of the Municipality in accordance with the Act, 

which permit is [recorded/filed] at the _________ County [Registry of Deeds/Registry District of 

the Land Court] (“Registry”) [in Book _____, Page ___/ as Document No. ___________], as 
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amended by [amendments recorded in Book _____, Page ___/ as Document No. ___________, 

and in Book _____, Page ___/ as Document No. ___________, and by] the terms of this 

Agreement; and 

 

 WHEREAS, pursuant to the Comprehensive Permit and the requirements of the 

Comprehensive Permit Rules, the Development is to consist of a total of ____ rental units, of 

which a minimum of 25 percent (__ units) (the "Affordable Units") will be rented to Low or 

Moderate Income Persons and Families (as defined herein) at rentals specified in this Agreement 

and will be subject to this Agreement; and 

 

WHEREAS, the parties intend that this Agreement shall serve as a “Use Restriction” as 

defined in and required by Section 56.05(13) of the Regulations; and 

 

WHEREAS, the parties recognize that Affirmative Fair Marketing (as defined herein) is 

an important precondition for rental of Affordable Units and that local preference cannot be 

granted in a manner which results in a violation of applicable fair housing laws, regulations and 

subsidy programs; and. 

 

WHEREAS, the parties recognize that the Municipality has an interest in preserving 

affordability of the Affordable Units and may offer valuable services in administration, 

monitoring and enforcement. 

  

 NOW, THEREFORE, in consideration of the agreements hereinafter set forth, and other 

good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 

the Subsidizing Agency and the Developer hereby agree as follows: 

 

 

DEFINITIONS 

 

1. In addition to terms defined elsewhere in this Agreement, the following terms as used in 

this Agreement shall have the meanings set forth below: 

 

Act shall have the meaning given such term in the Recitals hereof. 

 

Affirmative Fair Housing Marketing Plan shall mean the Affirmative Fair Housing Marketing 

Plan prepared by the Developer in accordance with the Guidelines and approved by the 

Subsidizing Agency, with such changes thereto that may be approved by the Subsidizing 

Agency, as further set forth in Section 3. 

 

Affordable Units shall have the meaning set forth in the Recitals above. 

 

Allowable Development Costs shall have the meaning given such term in Section 21 hereof. 

 

Annual Income shall be determined in the manner set forth in 24 C.F.R. 5.609 (or any successor 

regulations). 
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Area shall mean the ________________ Metropolitan Statistical Area (MSA) [or HUD Metro 

FMR Area (HMFA)] as designated by the Department of Housing and Urban Development 

(“HUD”).   

 

Area Median Income (“AMI”) shall mean the median gross income for the Area, as determined 

from time to time by HUD.  For purposes of determining whether Adjusted Family Income 

qualifies a tenant for treatment as a Low or Moderate Income Tenant, the Area Median Income 

shall be adjusted for family size.   

 

Audited Annual Limited Dividend Financial Report shall mean an annual report to be submitted 

by the Developer on a form prescribed by the Subsiding Agency, pursuant to Section 12(b) 

hereof.   

 

Comprehensive Permit shall have the meaning given such term in the Recitals hereof. 

 

Comprehensive Permit Rules shall have the meaning given such term in the Recitals hereof. 

 

Construction Lender shall mean the lender(s) making the Construction Loan, and its successors 

and assigns. 

 

Construction Loan shall mean the loan to the Developer for the construction of the Development. 

 

Construction Mortgage shall mean the mortgage from the Developer securing the Construction 

Loan. 

 

Cost Certification shall have the meaning given such term in Section 21 hereof. 

 

Cost Method shall have the meaning given such term in Section 7(d) hereof. 

  

Developer Parties shall have the meaning given such term in Section 7(a) hereof. 

 

Developer’s Equity shall be determined in the manner set forth in Section 7(d) hereof. 

 

Development shall have the meaning given such term in the Recitals hereof. 

 

Development Revenues: All rental income, receipts and other revenue derived from the 

operation of the Development other than revenues derived from any sales, financing, or other 

capital transaction, and not including any amounts payable in respect of capital contributions 

paid by any members or partners of the Developer or any loan proceeds payable to the 

Developer. 

 

Distribution Payments shall have the meaning given such term in Section 7(a) hereof. 

 

Event of Default shall mean a default in the observance of any covenant under this Agreement or 

the Mortgage existing after the expiration of any applicable notice and cure periods. 
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Excess Development Revenues shall have the meaning given such term in Section 12(e) hereof 

 

Excess Equity: Surplus Cash in excess of the permitted Limited Dividend Distribution, as 

calculated in accordance with the Audited Annual Limited Dividend Financial Report described 

in Section 12 hereof.   

 

Excess Equity Account: An interest-bearing account maintained by the Lender (or if the Loan is 

paid off, with the Subsidizing Agency) for the benefit of the Development during the Term 

hereof containing Development Revenues which exceed the Limited Dividend Distribution in a 

given year or years. 

 

Family shall have the same meaning as set forth in 24 C.F.R. §5.403 (or any successor 

regulations).   

 

Fiscal Year:  The fiscal year of the Developer ending [____________]. 

 

Guidelines shall have the meaning given such term in the Recitals hereof. 

 

Housing Subsidy Program shall mean any other state or federal housing subsidy program 

providing rental or other subsidy to the Development. 

 

HUD shall mean the United States Department of Housing and Urban Development. 

 

Lender shall mean the Construction Lender and/or the Permanent Lender. 

 

Limited Dividend Distribution: The aggregate annual distributions permitted to be made to the 

Developer from Development Revenues as calculated pursuant to the Audited Annual Limited 

Dividend Financial Report. 

 

Limited Dividend Term shall have the meaning set forth in Section 23(b) hereof. 

 

Loan shall mean the Construction Loan and/or the Permanent Loan. 

 

Low or Moderate Income Persons or Families shall mean persons or Families whose Annual 

Incomes do not exceed eighty percent (80%) of the Median Income for the Area, and shall also 

mean persons or Families meeting such lower income requirements as may be required under the 

Comprehensive Permit or any applicable Housing Subsidy Program.  

 

Low or Moderate Income Tenants shall mean Low or Moderate Income Persons or Families who 

occupy the Affordable Units. 

 

Mortgage shall mean the Construction Mortgage and/or the Permanent Mortgage. 

 

Permanent Lender shall mean the lender(s) making the Permanent Loan to the Developer, and its 

successors and assigns. 
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Permanent Loan shall mean the Permanent Loan made or committed to be made by the 

Permanent Lender to the Developer after completion of construction of the Development, which 

will replace the Construction Loan, or any subsequent refinancing thereof in compliance with 

any specific terms of the Comprehensive Permit or any Housing Subsidy Program applicable to 

the Development. 

 

Permanent Mortgage shall mean the mortgage from the Developer to the Permanent Lender 

securing the Permanent Loan. 

 

Regulations shall have the meaning given such term in the Recitals hereof. 

 

Related Person: shall mean a person whose relationship to such other person is such that (i) the 

relationship between such persons would result in a disallowance of losses under Section 267 or 

707(b) of the Internal Revenue Code, or (ii) such persons are members of the same controlled 

group of corporations (as defined in Section 1563(a) of the Internal Revenue Code, except that 

“more than 50 percent” shall be substituted for “at least 80 percent” each place it appears 

therein).  

 

Substantial Completion shall have the meaning given such term in Section 20 hereof. 

 

Surety shall have the meaning given such term in Section 22 hereof. 

 

Surplus Cash shall have the meaning given such term in Section 7(c) hereof. 

 

Tenant Selection Plan shall mean the Tenant Selection Plan, prepared by the Developer in 

accordance with the Guidelines and approved by the Subsidizing Agency, with such changes 

thereto which may be approved by the Subsidizing Agency. 

 

Term shall have the meaning set forth in Section 23 hereof. 

 

Total Development Costs (“TDC”) shall have the meaning set forth in Section 7(h) hereof. 

 

Value Method shall have the meaning given such term in Section 7(d) hereof. 

 

 

CONSTRUCTION OBLIGATIONS 

 

2. (a) The Developer agrees to construct the Development in accordance with plans and 

specifications approved by the Subsidizing Agency and the Municipality (the “Plans and 

Specifications”), in accordance with all on-site and off-site construction, design and land use 

conditions of the Comprehensive Permit, and in accordance with the information describing the 

Development presented by the Developer to the Subsidizing Agency in its application for Final 

Approval.  All Affordable Units to be constructed as part of the Development must be similar in 

exterior appearance to other units in the Development and shall be evenly dispersed throughout 

the Development.  In addition, all Affordable Units must contain complete living facilities 

including but not limited to a stove, kitchen cabinets, plumbing fixtures, and sanitary facilities, 
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all as more fully shown in the Plans and Specifications.  Materials used for the interiors of the 

Affordable Units must be of good quality.  The Development must fully comply with the State 

Building Code and with all applicable state and federal building, environmental, health, safety 

and other laws, rules, and regulations, including without limitation all applicable federal and 

state laws, rules and regulations relating to the operation of adaptable and accessible housing for 

the handicapped.  Except to the extent that the Development is exempted from such compliance 

by the Comprehensive Permit, the Development must also comply with all applicable local 

codes, ordinances and by-laws. 

 

 (b) The Subsidizing Agency shall monitor compliance with the construction 

obligations set forth in this section in such manner as the Subsidizing Agency may deem 

reasonably necessary.  In furtherance thereof, the Developer shall provide to the Subsidizing 

Agency (i) evidence that the final plans and specifications for the Development comply with the 

requirements of the Comprehensive Permit and that the Development was built substantially in 

accordance with such plans and specifications; and (ii) prior to commencement of construction, a 

certification from the Construction Lender concerning construction monitoring in a form 

acceptable to the Subsidizing Agency.  If the information provided to the Subsidizing Agency is 

not acceptable to the Subsidizing Agency, or if at any time after acceptance the NEF Lender’s 

construction monitor fails to provide adequate construction oversight in accordance with the 

requirements of the NEF Lender’s certification, the Subsidizing Agency may require that the 

Developer fund the cost of a construction monitor retained by the Subsidizing Agency.   

 

 

USE RESTRICTION/RENTALS AND RENTS 

 

3. (a) The Developer shall rent the Affordable Units during the Term hereof to Low or 

Moderate Income Persons or Families upon the terms and conditions set forth in the 

Comprehensive Permit and this Agreement. In fulfilling the foregoing requirement, the 

Developer will accept referrals of tenants from the Public Housing Authority in the Municipality, 

and will not unreasonably refuse occupancy to any prospective tenants so referred who otherwise 

meet the requirements of the Tenant Selection Plan.  The foregoing provisions shall not relieve 

the Developer of any obligations it may have under the provisions of other documents and 

instruments it has entered with respect to any applicable Housing Subsidy Program; provided, 

however, the Subsidizing Agency shall have no obligation hereunder, expressed or implied, to 

monitor or enforce the applicable requirements of any such Housing Subsidy Programs. 

 

 (b)  The annual rental expense for each Affordable Unit (equal to the gross rent plus 

allowances for all tenant-paid utilities, including but not limited to tenant-paid heat, hot water 

and electricity) shall not exceed thirty percent (30%) of eighty percent (80%) of AMI (or such 

other percentage of AMI established by DHCD for Comprehensive Permit Projects In Which 

Funding Is Provided By Other Than a State Agency), adjusted for household size, assuming that 

an Affordable Unit which does not have a separate bedroom is occupied by one individual, and 

that a unit which has one or more separate bedrooms is occupied by 1.5 individuals for each 

separate bedroom.  If rentals of the Affordable Units are subsidized under any Housing Subsidy 

Program, then the rent applicable to the Affordable Units may be limited to that permitted by 
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such Housing Subsidy Program, provided that the tenant’s share of rent does not exceed the 

maximum annual rental expense as provided in this Agreement.  

 

(c) For purposes of satisfying the requirement that the Affordable Units shall be 

occupied by Low or Moderate Income Tenants hereunder, no Low or Moderate Income Tenant 

shall be denied continued occupancy because, after admission, the Low Moderate Income 

Tenant’s Annual Income exceeds eighty percent (80%) of Area Median Income.  No Low or 

Moderate Income Tenant shall continue to be counted as a Low or Moderate Income Tenant as 

of any date upon which such tenant's Annual Income exceeds one hundred forty percent (140%) 

of the level at which a tenant may be qualified as a Low or Moderate Income Tenant provided, 

however, that the Developer shall not be in default regarding the requirements of this Agreement 

to maintain occupancy of the Affordable Units by Low or Moderate Income Tenants if the 

Developer rents the next available unit or units of comparable or smaller size to Low or 

Moderate Income Tenants as needed to achieve compliance with such requirements (thereupon, 

as rented to a Low or Moderate Income Tenant, such unit or units shall be deemed an Affordable 

Unit hereunder).  Other than as provided above, any unit shall retain its character as an 

Affordable Unit occupied by a Low or Moderate Income Tenant until it is reoccupied, at which 

time whether or not such unit is occupied by a Low or Moderate Income Tenant shall be 

redetermined under the rules set forth in this Section 3, except that no reoccupancy of an 

Affordable Unit for a temporary period not to exceed thirty-one (31) days shall be taken into 

account for this purpose. 

 

 (d)  If, after initial occupancy, the Annual Income of a Low or Moderate Income 

Tenant increases and, as a result of such increase, exceeds eighty percent (80%) of Area Median 

Income but is less than one hundred forty percent (140%) of Area Median Income for such a 

Low or Moderate Income Tenant, at the expiration of the applicable lease term, such tenant’s 

rent may be increased to the higher of the total rental that may be required under any applicable 

Housing Subsidy Program (including both the tenant share and the subsidized portion) or thirty 

percent (30%) of such tenant’s Annual Income.  In the event that a Low or Moderate-Income 

Tenant’s Annual Income increases and, as a result of such increase, exceeds one hundred forty 

percent (140%) of Area Median Income, the Developer may charge the formerly Low or 

Moderate-Income Tenant a market rate for the dwelling unit. 

 

(e) Rentals for the Affordable Units shall be initially established as shown on the 

Rental Schedule attached as Appendix A hereto, subject to change from time to time (if 

necessary to reflect any changes in AMI) in accordance with the terms and provisions of this 

Agreement and any applicable Housing Subsidy Program.  The Developer shall annually submit 

to the Subsidizing Agency a proposed schedule of monthly rents and utility allowances for all 

Affordable Units in the Development.  It is understood that the Subsidizing Agency shall review 

such schedule with respect to the maximum rents for all the Affordable Units based on the size 

and required extent of affordability of each affordable Unit, and shall not take into account the 

actual incomes of individual tenants in any given Affordable Unit.  Rents for the Affordable 

Units shall not be increased above such maximum monthly rents without the Subsidizing 

Agency’s prior approval of either (i) a specific request by the Developer for a rent increase; or 

(ii) the next annual schedule of rents and allowances as set forth in the preceding sentence.  

Notwithstanding the foregoing, rent increases shall be subject to the provisions of outstanding 
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leases and shall not be implemented without at least 30 days’ prior written notice by the 

Developer to all affected tenants.   

 

 (f) The Developer shall obtain income certifications satisfactory in form and manner 

to the Subsidizing Agency at least annually for all Low or Moderate-Income Tenants, or more 

frequently if required by any applicable Housing Subsidy Program.  Said income certifications 

shall be kept by the management agent for the Development and made available to the 

Subsidizing Agency upon request. 

 

 (g) Prior to initial lease-up, the Developer shall submit an Affirmative Fair Housing 

Marketing Plan (also known as an “AFHM Plan”) for the Subsidizing Agency’s approval.  At a 

minimum the AFHM Plan shall meet the requirements of the Guidelines, as the same may be 

amended from time to time.  The AFHM Plan, upon approval by the Subsidizing Agency, shall 

become a part of this Agreement and shall have the same force and effect as if set out in full in 

this Agreement.   

 

 (h)  The AFHM Plan shall designate entities to implement the plan that are qualified 

to perform their duties.  The Subsidizing Agency may require that another entity be found if the 

Subsidizing Agency finds that the entity designated by the Developer is not qualified.  Moreover, 

the Subsidizing Agency may require the removal of an entity responsible for a duty under the 

Affirmative Fair Housing Marketing Plan if that entity does not meet its obligations under the 

Affirmative Fair Housing Marketing Plan.    

 

 (i) The restrictions contained herein are intended to be construed as an affordable 

housing restriction as defined in Section 31 of Chapter 184 of Massachusetts General Laws 

which has the benefit of Section 32 of said Chapter 184, such that the restrictions contained 

herein shall not be limited in duration by any rule or operation of law but rather shall run for the 

Term hereof.  In addition, this Agreement is intended to be superior to the lien of any mortgage 

on the Development and survive any foreclosure or exercise of any remedies thereunder and the 

Developer agrees to obtain any prior lienholder consent with respect thereto as the Subsidizing 

Agency shall require.  

 

 

TENANT SELECTION AND OCCUPANCY 

 

4. The Developer shall use its good faith efforts during the Term of this Agreement to 

maintain all the Affordable Units within the Development at full occupancy as set forth in 

Section 2 hereof.  In marketing and renting the Affordable Units, the Developer shall comply 

with the Tenant Selection Plan and Affirmative Fair Housing Marketing Plan which are 

incorporated herein by reference with the same force and effect as if set out in this Agreement.  

 

5. Occupancy agreements for Affordable Units shall meet the requirements of the 

Comprehensive Permit Rules, this Agreement, and any applicable Housing Subsidy Program, 

and shall contain clauses, among others, wherein each resident of such Affordable Unit:  
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 (a) certifies the accuracy of the statements made in the application and income 

survey; 

 

 (b) agrees that the family income, family composition and other eligibility 

requirements, shall be deemed substantial and material obligations of his or her occupancy; that 

he or she will comply promptly with all requests for information with respect thereto from the 

Developer or the Subsidizing Agency; and that his or her failure or refusal to comply with a 

request for information with respect thereto shall be deemed a violation of a substantial 

obligation of his or her occupancy; and 

 

(c) agrees that at such time as the Developer or the Subsidizing Agency may direct, 

he or she will furnish to the Developer certification of then current family income, with such 

documentation as the Subsidizing Agency shall reasonably require; and agrees to such charges as 

the Subsidizing Agency has previously approved for any facilities and/or services which may be 

furnished by the Developer or others to such resident upon his or her request, in addition to the 

facilities included in the rentals, as amended from time to time pursuant to Section 3 above.  

 

EXPIRATION OF RESTRICTIONS - TENANT PROTECTIONS 

 

6. (a) If, upon the expiration of the Term hereof, the affordability requirements under 

the Comprehensive Permit shall expire, the Developer shall deliver a written notice to all Low or 

Moderate or Income Tenants of such expiration (the "Expiration Notice") at the same time that it 

shall provide such notice to the Subsidizing Agency.  The Expiration Notice shall inform all Low 

or Moderate or Income Tenants of the tenant protections described in this Section 6.  

 

 (b) For a period of one year after the date of expiration ("Year 1") (the date of 

expiration is hereinafter referred to as the "Expiration Date"), the Developer may not increase the 

rentals payable by any Low or Moderate-Income Tenant on the Expiration Date (a "Protected 

Low or Moderate-Income Tenant"), except for rental increases which would have been permitted 

by the terms and provisions of the applicable Housing Subsidy Program if such Expiration Date 

had not occurred. 

 

 (c) For a period of two years after Year 1 ("CPI Index Period"), the rentals for units 

occupied by Protected Low or Moderate Income Tenants may not be increased more than once 

annually by the greater of: (i) the consumer price index (applicable to the area in which the 

Development is located) times the rental rate in effect as of the Expiration Date; or (ii) such 

higher amount as the Subsidizing Agency shall approve.  In no event may the Developer increase 

rentals for such Affordable Units in excess of any limitations contained in a Housing Subsidy 

Program which remains in effect after the Expiration Date. 

 

 (d) For three (3) years after the CPI Index Period (the "Transition Period"), the 

Developer shall provide Relocation Assistance, as defined herein, for any Protected Low or 

Moderate-Income Tenant who voluntarily terminates his or her lease during the Transition 

Period as a result of rental increases.  For the purposes hereof, the term "Relocation Assistance" 

shall mean reasonable assistance in locating a comparable affordable unit, including the payment 
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of any broker’s fees and the payment of reasonable moving expenses within a thirty (30) mile 

radius of the Development. 

 

 (e) Upon expiration, the Developer agrees to continue to use the form of occupancy 

agreement for all Protected Low or Moderate-Income Tenants until the expiration of the periods 

described in (b) and (c), above.  Thereafter, the Developer may require that all Protected Low or 

Moderate-Income Tenants enter into the lease form used for tenants in the market-rental units or 

a lease substantially in the form published by the National Apartment Association, provided that 

any new occupancy agreement shall provide the Protected Low or Moderate-Income Tenants 

with the benefits of subsection (d), above. 

 

 (f) The provisions of this Section 6 shall survive the termination of any other 

provisions of this Agreement as a result of expiration until the expiration of the periods described 

in subsections (b), (c), and (d), above.  

 

 (g) Protected Low or Moderate-Income Tenants shall have a right to enforce the 

protections provided them in this Section 6. 

 

 

LIMITED DIVIDENDS; USE OF DEVELOPMENT REVENUES 

 

7. (a)  The Developer covenants and agrees that no Distribution Payments may be made 

to the Developer other than Limited Dividend Distributions.  Repayment of developer’s fee 

loaned is treated as a Limited Dividend Distribution and is subject to the limitations set forth 

herein.  Limited Dividend Distributions may be made: (i) on a quarterly basis within the  

Developer’s Fiscal Year; (ii) only once all currently payable amounts as identified in subsection 

(i) below are paid as evidenced by a certificate provided by an independent accountant certifying 

that no such obligations are more than thirty (30) days past due and that there are no outstanding 

material extraordinary obligations incurred outside the ordinary course of business, even if thirty 

(30) or less days past due; and (iii) only after (x) submission by the Developer of the Audited 

Annual Limited Dividend Financial Report pursuant to Paragraph 12(b) below and (y) 

acceptance by the Subsidizing Agency of said report.  Except with the prior written authorization 

of the Subsidizing Agency, Limited Dividend Distributions cannot be derived or made from 

borrowed funds or from the sale of capital assets.   

 

For the purposes hereof, the term “Distribution Payments” shall mean all amounts paid 

from Development Revenues (herein called “Development Revenues”) which are paid to any 

partner, manager, member or any other Related Person of the Developer (collectively, the 

“Developer Parties”) as profit, income, or fees or other expenses which are unrelated to the 

operation of the Development or which are in excess of fees and expenses which would be 

incurred from persons providing similar services who are not Developer Parties and who provide 

such services on an arms-length basis. 

 

 (b) No Limited Dividend Distributions may be made when: (i) a default or an Event 

of Default has occurred and is continuing under this Agreement; (ii) there has been failure to 

comply with the Subsidizing Agency’s notice of any reasonable requirement for adequate (as 
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determined by the Subsidizing Agency using its reasonable discretion) maintenance of the 

Development in order to continue to provide decent, good quality and safe affordable housing; or 

(iii) prior to the expiration of the Term hereof, there is outstanding against all or any part of the 

Development any lien or security interest other than a lien securing the Loan or a lien expressly 

permitted by the Subsidizing Agency.   

 

(c) Subject to the provisions set forth above, Limited Dividend Distributions may 

only be made to the Developer from Surplus Cash, provided that no Limited Dividend 

Distribution for any Fiscal Year may exceed ten percent (10%) of Developer's Equity.  

 

“Surplus Cash”, which is a balance sheet calculation, represents the long-term 

accumulation of working capital from the Development’s revenues that is available at the end of 

any given Fiscal Year to make: (i) Limited Dividend Distributions; (ii) deposits into the Excess 

Equity Account; and (iii), if necessary, a distribution to the Municipality for the purpose of 

developing and/or preserving Affordable Housing.  The calculation of Surplus Cash is more fully 

detailed in Part A of the current “M.G.L. Ch. 40B RENTAL DEVELOPMENTS / Instructions 

for Use of Calculation Tool for Computation of Excess Equity and Limited Dividend 

Distributions” (as it may be amended, revised or replaced) available from the Subsidizing 

Agency and which currently is the form to be used in the preparation of the Audited Annual 

Limited Dividend Financial Report. 

 

(d) For the purposes hereof the initial amount of "Developer’s Equity" shall be 

$_____, subject to adjustment as provided herein.  The initial amount of "Developer’s Equity" is 

established at the time of Final Approval based on the Developer’s projection pursuant to the 

Cost Method as defined below.  This initial amount shall be adjusted and verified at the time of 

Cost Certification with respect to the construction of the Development in accordance with the 

“Inter-Agency 40B Rental Cost Certification Guidance for Owners, Certified Public Accountants 

and Municipalities” (as it may be amended, revised or replaced) as the greater of the amounts 

determined by (a) the “Cost Method” or (b) the “Value Method.”  For purposes hereof the term 

“Cost Method” is defined as (i) actual cash contributed by the Developer to the Development, 

including tax credit equity (if applicable) plus (ii) the deferred portion of the maximum allowable 

developer fee determined in accordance with DHCD policy, provided that any payment of such 

deferred fee from project cash flow is treated as a Distribution Payment in accordance with 

Section 7 hereof, plus (iii) the appraised “as-is” market value of the land that exceeds the actual 

purchase price paid by the Developer for said land, if any.  For purposes hereof the term “Value 

Method” is defined as (i) the as-complete and stabilized appraised market value of the 

Development, as determined by an independent appraisal commissioned by the Subsidizing 

Agency in accordance with this Section 7(d), less (ii) the sum of secured debt on the 

Development plus public equity, whether structured as a grant or loan, as determined by the 

Subsidizing Agency.   

 

 Thereafter, Developer’s Equity may be adjusted not more than once in any five year 

period with the first five - year period commencing with the first Fiscal Year of the 

Development.  Any adjustments shall be made only upon the written request of the Developer.  

Unless the Developer is otherwise directed by the Subsidizing Agency, the initial appraised 

market value and any adjustment  thereto shall be based upon an appraisal commissioned by (and 
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naming as a client) the Subsidizing Agency and prepared by an independent and qualified 

appraiser prequalified by, and randomly assigned to the Development by, the Subsidizing 

Agency.  The appraiser shall submit a Self-Contained Appraisal Report to the Subsidizing 

Agency in accordance with the Uniform Standards of Professional Appraisal Practice (USPAP).  

The costs of such appraisal shall be borne by the Developer.  Such appraisal shall use 

assumptions subject to the reasonable approval of the Subsidizing Agency. 

 

Upon completion of an appraisal as provided above, the Developer’s Equity shall be 

adjusted to equal the appraised value of the Development as determined by the appraisal less the 

unpaid principal amount of the sum of secured debt on the Development plus public equity, 

whether structured as a grant or loan determined as of the date of the appraisal.  Such new 

Developer’s Equity shall be the Developer’s Equity commencing with the first day of the Fiscal 

Year following the date of such appraisal and remain in effect until a subsequent adjustment.   

 

A sale or refinancing of the Development shall not result in a new evaluation of 

Developer’s Equity, except as provided above.   

 

(e) In the event that the amount available for Limited Dividend Distributions in a 

given Fiscal Year exceeds the Limited Dividend Distribution permitted for such Fiscal Year 

pursuant to Section 7(c) above, such excess shall be deposited and administered in accordance 

with Section 7(f) below.  Amounts deposited into the Excess Equity Account may, subject to 

subsections (a) through (c) above, and pursuant to the Subsidizing Agency’s Limited Dividend 

Policy, be distributed by the Lender (or the Subsidizing Agency, as applicable) to the Developer 

in amounts equal to the difference between the amount by which Limited Dividend Distributions 

actually made in any prior Fiscal Year were less than the amount permitted to be distributed 

under Section 7(c) hereof for such Fiscal Year.  In the event that Surplus Cash is insufficient to 

allow the Developer to take its Limited Dividend Distribution as permitted herein and there are 

funds in the Excess Equity Account, Lender (or the Subsidizing Agency, as applicable) may 

distribute to the Developer an amount equal to the unpaid portion of the permitted Limited 

Dividend Distribution for such Fiscal Year, provided that, in no event shall the amount so 

distributed exceed the amount available in the Excess Equity Account. 

 

Notwithstanding the foregoing, in the event that the amount available for Limited 

Dividend Distributions in a given Fiscal Year exceeds the Limited Dividend Distribution 

permitted for such Fiscal Year pursuant to Section 7(c) above, the amount of any such excess 

may be applied to pay, with simple interest, the amount by which Limited Dividend Distributions 

made in any of the preceding Fiscal Years were less than the amount permitted to be paid under 

Section 7(c) hereof for such Fiscal Years, subject to the provisions of subsections (a) through (c) 

above. 

 

(f) Any amounts available for a Limited Dividend Distribution which may not be 

distributed in any year pursuant to the provisions of Section 7(c) above ("Excess Equity"), shall 

be deposited in the Excess Equity Account with the Lender (or if the Loan is paid off, with the 

Subsidizing Agency).  No distributions may be made to the Developer from the Excess Equity 

Account except those permitted pursuant to Section 7(e) and (f) hereof.  Upon the occurrence of 

an Event of Default under this Agreement or the Mortgage, the Lender (or the Subsidizing 
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Agency, as applicable) may apply any amounts in the Excess Equity Account to the payment of 

all or any portion of the debt secured by the Mortgage.   

 

Upon the Developer’s written request, amounts may also be withdrawn from the Excess 

Equity Account by the Lender (or the Subsidizing Agency, as applicable) during the Term hereof 

and applied for any purpose described in Section 7(i) hereof or for any purpose (i) that provides a 

direct and material benefit to Low or Moderate Tenants; (ii) that reduces rentals to Low or 

Moderate Tenants; (iii) that extends the affordability of the Development; or (iv) that provides 

relocation and transitional assistance to Low or Moderate Tenants as described in Section 6 

hereof. 

 

To the extent that the Term of this Agreement extends beyond satisfaction in full of the 

debt secured by the Mortgage, the Subsidizing Agency may, in its sole discretion, during the 

remaining Term, make amounts available from the Excess Equity Account to: (a) pay all or a 

portion of the annual monitoring fee that remains outstanding thirty (30) days after its due date, 

and/or (b) provide relocation and transitional assistance to tenants of Affordable Units.   

 

Upon the Developer’s written request, amounts may also be withdrawn from the Excess 

Equity Account during the Term hereof and applied for the following purposes: (i) payment of or 

adequate reserve for all sums due or currently required to be paid under the terms of the 

Mortgage; (ii) payment of or adequate reserve for all reasonable and necessary operating 

expenses of the Development as reasonably determined by the Developer; (iii) deposit of all 

amounts as may be deposited in a reserve fund for capital replacements reasonably determined 

by the Developer to be sufficient to meet anticipated capital needs of the Development which 

may be held by Lender or a lending institution reasonably acceptable to the Subsidizing Agency 

and which reserves shall be used for capital expenditures for the Development reasonably 

determined to be necessary by the Developer; (iv) payments of operating expense loans made by 

the partners, managers or members of the Developer for Development expenses, provided that 

the Developer shall have obtained prior written approval for such loans from the applicable 

Lender (or, if there is no mortgage, or after discharge of the Mortgage, from the Subsidizing 

Agency) and shall have supplied the applicable Lender (or the Subsidizing Agency ) with such 

evidence as the applicable Lender (or the Subsidizing Agency, as applicable) may reasonably 

request as to the application of the proceeds of such operating expense loans to the Development; 

or (v) for any other purposes, subject to a determination by the Lender (or, if there is no 

Mortgage, or the Mortgage is discharged during the Term of this Agreement, the reasonable 

determination by the Subsidizing Agency) that the expenditure is necessary to address the 

Development’s physical or financial needs and that no other Development reserve funds are 

available to address such needs.  Notwithstanding the foregoing, payment of the items set forth 

in clauses (i), (ii) and (iv) above by the Developer shall be subject to the prior written approval 

of the Subsidizing Agency, which approval shall not be unreasonably withheld or delayed; it 

being agreed by the Subsidizing Agency that if the Developer can demonstrate that its proposed 

operating expenditures and reserves are substantially consistent with those made for comparable 

developments within the Commonwealth of Massachusetts, the Subsidizing Agency shall 

approve such request.  Further, in no event shall such review or approval be required by the 

Subsidizing Agency to the extent any such capital expenditures or reserves are mandated by 

Lender.   
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In any event, cash available for distribution in any year in excess of 20% of Developer’s 

Equity, subject to payment of a Limited Dividend Distribution pursuant to Section 7(c) hereof, 

shall be distributed to the Municipality within fifteen (15) business days of notice and demand 

given by the Subsidizing Agency as provided herein, or as otherwise directed by DHCD.  Upon 

the expiration of the Limited Dividend Term (as defined in Section 23(b) hereof), any balance 

remaining in the Excess Equity Account shall (i) be contributed by the Developer to the 

replacement reserve held for the Development, if such contribution is deemed by the Subsidizing 

Agency (in its reasonable discretion) to be necessary, (ii) be distributed to the Subsidizing 

Agency for the purpose of developing and/or preserving affordable housing, or (iii) be 

distributed as otherwise directed by DHCD. 

 
 (g) All funds in the Excess Equity Account shall be considered additional security for 

the performance of obligations of the Developer under the Mortgage and this Agreement and the 

Developer hereby pledges and grants to the Lender (or the Subsidizing Agency, as applicable) a 

continuing security interest in said funds.  Furthermore, the Developer recognizes and agrees that 

(i) possession of said funds by the Lender (or the Subsidizing Agency, as applicable) constitutes 

a bona fide pledge of said funds to the Lender (or the Subsidizing Agency, as applicable) for 

security purposes, (ii) to the extent required by applicable law, this Agreement, in combination, 

as necessary, with other documents referred to herein, constitutes a valid and binding security 

agreement, and (iii) the validity and effectiveness of said pledge will not be compromised if said 

funds are held in a bank or other financial institution.  The Developer further acknowledges and 

agrees that, notwithstanding any nomenclature or title given to the Excess Equity Account by the 

bank or other financial institution at which the Excess Equity Account is held, or the fact that the 

Developer’s tax identification number is used with respect to the Excess Equity Account, the 

Lender (or the Subsidizing Agency, as applicable), and not the Developer, shall be the customer 

of the bank or other financial institution holding the Excess Equity Account; such bank or other 

financial institution shall comply with instructions originated by the Lender (or the Subsidizing 

Agency, as applicable) directing the disposition of funds in the Excess Equity Account, without 

further consent of the Developer; and the Lender (or the Subsidizing Agency, as applicable), and 

not the Developer, shall have the exclusive right to withdraw funds from the Excess Equity 

Account. 

 

 (h)   Payment of fees and profits from capital sources for the initial development of the 

Development to the Developer and/or the Developer’s related party consultants, partners and 

legal or beneficial owners of the Development shall, unless otherwise limited by DHCD, be 

limited to no more than ten percent (10%) of Total Development Costs, net of (i) such fees and 

profits, and (ii) any working capital or reserves intended for operation of the Development and 

approved by the Subsidizing Agency.  Such limited payment of fees and profits shall not include 

fees or profits paid to any other party, whether or not related to the Developer, to the extent the 

same are arm’s length and commercially reasonable in light of the size and complexity of the 

Development.  The Developer shall comply with the requirements of Section 21 below regarding 

Cost Certification. In accordance with the requirements of 760 CMR 56.04(8)(e), in the event 

that the Subsidizing Agency determines, following examination of the Cost Certification 

submitted by the Developer pursuant to Section 21 below, that amounts were paid or distributed 

by the Developer in excess of the above limitations (the “Excess Distributions”), the Developer 
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shall pay over in full such Excess Distributions to the Municipality within fifteen (15) business 

days of notice and demand given by the Subsidizing Agency as provided herein. 

 

For the purposes hereof, the term “Total Development Costs” shall mean the total of all 

costs associated with acquisition, construction (including construction contingency), and general 

development (such as architectural, engineering, legal, and financing fees, insurance, real estate 

taxes and loan interest) for the Development.  Total Development Costs include (i) developer 

overhead and developer fees, and (ii) any capitalized reserves intended for operation of the 

Development and approved by the Subsidizing Agency as being specifically excluded from the 

calculation of fees and profits payable from capital sources for the initial development of the 

Development.    

 

(i) The Developer shall apply Development Revenues in the following order of 

priority: (x) payment of or adequate reserve for all sums due or currently required to be paid 

under the terms of the Loan; and (y) payment of or adequate reserve for all reasonable and 

necessary expenses of the Development as identified below.  With respect to the application of 

Development Revenues as described above, the Developer agrees as follows: 

 

(i) Payment for services, supplies, or materials shall not exceed the amount 

ordinarily and reasonably paid for such services, supplies, or materials in the area where 

the services are rendered or the supplies or materials furnished; 

 

(ii) Reasonable and necessary expenses which may be payable pursuant to 

subsection (i), above, shall be directly related to the operation, maintenance or 

management of the Development; and 

 

(iii) Without the Subsidizing Agency’s prior written consent, the Developer 

may not assign, transfer, create a security interest in, dispose of, or encumber any 

Development Revenues except as expressly permitted herein. 

 

(j) Notwithstanding anything to the contrary contained in this Agreement, a 

distribution resulting from the proceeds of a sale or refinancing of the Development shall not be 

regulated by this Agreement.  A sale or refinancing shall not result in a new evaluation of 

Developer’s Equity.   
 
 

MANAGEMENT OF THE DEVELOPMENT 

 

8. The Developer shall maintain the Development in good physical condition in accordance 

with the Subsidizing Agency’s requirements and standards and the requirements and standards of 

the Mortgage and any applicable Housing Subsidy Program.  The Developer shall provide for the 

management of the Development in a manner that is consistent with accepted practices and 

industry standards for the management of multi-family market rate rental housing. 

Notwithstanding the foregoing, the Subsidizing Agency shall have no obligation hereunder, 

expressed or implied, to monitor or enforce any such standards or requirements and, further, the 

Subsidizing Agency has not reviewed nor approved the Plans and Specifications for compliance 

with federal, state or local codes or other laws.     
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CHANGE IN COMPOSITION OF DEVELOPER ENTITY; RESTRICTIONS ON 

TRANSFERS 

 

9. Prior to Substantial Completion, the following actions, without limitation, shall be subject 

to the Subsidizing Agency’s prior written approval (which approval shall not be unreasonably 

withheld, conditioned or delayed): 

 

(a) any change, substitution or withdrawal of any general partner, manager, or agent of 

the Developer; or 

 

(b) the conveyance, assignment, transfer, or relinquishment of twenty-five percent (25%) 

or more of the Beneficial Interests (herein defined) in the Developer (except for such a 

conveyance, assignment, transfer or relinquishment among holders of Beneficial Interests as of 

the date of this Agreement).  

 

For purposes hereof, the term "Beneficial Interest" shall mean: (i) with respect to a 

partnership, any limited partnership interests or other rights to receive income, losses, or a return 

on equity contributions made to such partnership; (ii) with respect to a limited liability company, 

any interests as a member of such company or other rights to receive income, losses, or a return 

on equity contributions made to such company; or (iii) with respect to a company or corporation, 

any interests as an officer, board member or stockholder of such company or corporation to 

receive income, losses, or a return on equity contributions made to such company or corporation;    

 

(c) the sale, conveyance, transfer, ground lease, or exchange of the Developer’s interest 

in the Development or any part of the Development. 

 

Prior to any transfer of ownership of the Development or any portion thereof or interest therein, 

the Developer agrees to secure from the transferee a written agreement stating that the transferee 

will assume in full the Developer's obligations and duties under this Agreement. 

 

 

10. The Developer shall provide the Subsidizing Agency with thirty (30) days’ prior written 

notice of any pledge, assignment or mortgage of the Development, whether direct or indirect, 

and also, after Substantial Completion, of any sale, conveyance, transfer, ground lease or 

exchange of the Developer’s interest in the Development or any part of the Development.  As in 

Section 9 above, prior to any transfer of ownership of the Development or any portion thereof or 

interest therein, the Developer agrees to secure from the transferee a written agreement stating 

that the transferee will assume in full the Developer's obligations and duties under this 

Agreement. 

 

 

 

BOOKS AND RECORDS 
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11. All records, accounts, books, tenant lists, applications, waiting lists, documents, and 

contracts relating to the Development shall at all times be kept separate and identifiable from any 

other business of the Developer which is unrelated to the Development, and shall be maintained, 

as required by applicable regulations and/or guidelines issued by DHCD and/or the Subsidizing 

Agency from time to time, in a reasonable condition for proper audit and subject to examination 

during business hours by representatives of the Subsidizing Agency or DHCD.  Failure to keep 

such books and accounts and/or make them available to the Subsidizing Agency or DHCD will 

be an Event of Default hereunder. 

 

 

ANNUAL FINANCIAL REPORT 

 

12. (a)  Within ninety (90) days following the end of each Fiscal Year of the 

Development, the Developer shall furnish the Subsidizing Agency with a complete annual 

financial report for the Development based upon an examination of the books and records of the 

Developer containing a detailed, itemized statement of all income and expenditures, prepared 

and certified by a certified public accountant in accordance with the reasonable requirements of 

the Subsidizing Agency which include: (i) financial statements submitted in a format acceptable 

to the Subsidizing Agency; (ii) the financial report on an accrual basis and in conformity with 

generally accepted accounting principles applied on a consistent basis; and (iii) amounts 

available for distribution under Section 7 above.  A duly authorized agent of the Developer must 

approve such submission in writing.  The provisions of this paragraph may be waived or 

modified by the Subsidizing Agency.  

 

(b) In addition to the financial information required to be furnished by the Developer 

to the Subsidizing Agency pursuant to Section 12(a) above, the Developer shall furnish to the 

Subsidizing Agency, within ninety (90) days of the end of its Fiscal Year, an Audited Annual 

Limited Dividend Financial Report (including a certificate from the independent certified public 

accountant (the “CPA”) who prepared the Developer’s audited financial statements) in the form 

then required by the Subsidizing Agency.  The Subsidizing Agency’s agreement to waive or 

modify the requirement of an Audited Annual Limited Dividend Financial Report for a given 

Fiscal Year shall not be deemed to constitute a waiver or modification of the requirement of an 

Audited Annual Limited Dividend Financial Report for any subsequent Fiscal Year.  Should the 

Developer  fail in any given year to comply with its obligations under this subparagraph, the 

Developer acknowledges and agrees that such failure constitutes a knowing waiver and 

relinquishment of any Limited Dividend Distributions to which it might otherwise be entitled for 

such Fiscal Year pursuant to Sections 7(c) and/or 7(e) above. 

 

(c) Such Audited Annual Limited Dividend Financial Report shall be accompanied 

by a Certificate of Developer (in the form as then reasonably required by the Subsidizing 

Agency) certifying to the Developer’s best knowledge and belief, under the pains and penalties 

of perjury, as to matters such as, without limitation, the fact that (i) the Developer has made 

available all necessary financial records and related data to the CPA who prepared the Audited 

Annual Limited Dividend Financial Report, (ii) there are no material transactions related to the 

Development that have not been properly recorded in the accounting records underlying the Audited 

Annual Limited Dividend Financial Report, (iii) the Developer has no knowledge of any fraud or 

suspected fraud affecting the entity involving management, subcontractors, employees who have 
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significant roles in internal control, or others where the fraud could have a material effect on the 

Audited Annual Limited Dividend Financial Report and has no knowledge of any allegations of 

fraud or suspected fraud affecting the Developer or the Development received in communications 

from employees, former employees, subcontractors, regulators, or others, and (iv) the Developer has 

reviewed the information presented in the Audited Annual Limited Dividend Financial Report and 

believes that such determination is an appropriate representation of the Development. 
 

(d)  The Subsidizing Agency shall have sixty (60) days after the delivery of the 

Audited Annual Limited Dividend Financial Report to accept it, to make its objections in writing 

to the Developer and the Developer’s CPA, or to request from the Developer and/or CPA 

additional information regarding it.  If the Subsidizing Agency does not object to the Audited 

Annual Limited Dividend Financial Report or request additional information with respect to it, 

the Audited Annual Limited Dividend Financial Report shall have been deemed accepted by the 

Subsidizing Agency.  If the Subsidizing Agency shall request additional information, then the 

Developer shall provide the Subsidizing Agency with such additional information as promptly as 

possible and the Subsidizing Agency shall have an additional thirty (30) days thereafter to review 

such information and either accept or raise objections to such Audited Annual Limited Dividend 

Financial Report.  If no such objections are made within such thirty day (30) period, the Audited 

Annual Limited Dividend Financial Report shall be deemed accepted by the Subsidizing 

Agency.  

 

To the extent that the Subsidizing Agency shall raise any objections to such Audited 

Annual Limited Dividend Financial Report as provided above, then the Developer and the 

Subsidizing Agency shall consult in good faith and seek to resolve such objections within an 

additional thirty (30) day period.  If any objections are not resolved during such period, then the 

Subsidizing Agency may enforce the provisions under this Section 12 by the exercise of any 

remedies it may have under this Agreement.  

 

(e)  If upon the acceptance of an Audited Annual Limited Dividend Financial Report 

as provided above, such Audited Annual Limited Dividend Financial Report shall show that the 

aggregate Distribution Payments to the Developer during the applicable Fiscal Year exceed the 

allowable Limited Dividend Distribution for the Developer, then upon thirty (30) days written 

notice from the Subsidizing Agency, the Developer shall cause such excess to be deposited in the 

Excess Equity Account from sources other than Development Revenues to the extent not 

otherwise required by the Lender to remain with the Development. 

 

If such Audited Annual Limited Dividend Financial Report as accepted shall show that 

there are excess Development Revenues for the Developer which have not been distributed 

(“Excess Development Revenues”), such amounts shall be applied as provided in Section 7(e) 

above within thirty (30) days after the acceptance of the Audited Annual Limited Dividend 

Financial Report as set forth in subsection (d) above. 
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FINANCIAL STATEMENTS AND OCCUPANCY REPORTS 

 

13. At the request of the Subsidizing Agency, the Developer shall furnish financial 

statements and occupancy reports and shall give specific answers to questions upon which 

information is reasonably desired from time to time relative to the ownership and operation of 

the Development.  The Developer covenants and agrees to secure and maintain on file for 

inspection and copying by the Subsidizing Agency such information, reports and certifications as 

the Subsidizing Agency may reasonably require in writing in order to insure that the restrictions 

contained herein are being complied with.  The Developer further covenants and agrees to 

submit to the Subsidizing Agency annually, or more frequently if required in writing by the 

Subsidizing Agency, reports detailing such facts as the Subsidizing Agency reasonably 

determines are sufficient to establish compliance with the restrictions contained hereunder, 

copies of leases for all Affordable Units, and a certification by the Developer that, to the best of 

its knowledge, the restrictions contained herein are being complied with.  The Developer further 

covenants and agrees promptly to notify the Subsidizing Agency if the Developer discovers 

noncompliance with any restrictions hereunder. 

 

 

NO CHANGE OF DEVELOPMENT'S USE 
 

14. Except to the extent permitted by the Comprehensive Permit, as it may be amended 

pursuant to the Comprehensive Permit Rules, the Developer shall not change the type or number 

of Affordable Units without prior written approval of the Subsidizing Agency and an amendment 

to this Agreement.  Except to the extent permitted by applicable zoning requirements then in 

effect, the Developer shall not permit the use of the dwelling accommodations of the 

Development for any purpose except residences and any other use permitted by the 

Comprehensive Permit. 

 

 

NO DISCRIMINATION 

 

15. (a) There shall be no discrimination upon the basis of race, color, disability, religion, 

sex, familial status, sexual orientation, national origin, genetic information, ancestry, children, 

marital status, public assistance recipiency or any other basis prohibited by law in the lease, use, 

or occupancy of the Development (provided that if the Development qualifies as elderly housing 

under applicable state and federal law, occupancy may be restricted to the elderly in accordance 

with said laws) or in connection with the employment or application for employment of persons 

for the construction, operation and management of the Development.   

 

 (b) There shall be full compliance with the provisions of all state or local laws 

prohibiting discrimination in housing on the basis of race, color, disability, religion, sex, familial 

status, sexual orientation, national origin, genetic information, ancestry, children, marital status, 

public assistance recipiency or any other basis prohibited by law, and providing for 

nondiscrimination and equal opportunity in housing, including without limitation in the 

implementation of any local preference established under the Comprehensive Permit.  Failure or 

refusal to comply with any such provisions shall be a proper basis for the Subsidizing Agency to 
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take any corrective action it may deem necessary including, without limitation, referral to DHCD 

for enforcement. 

 

 

DEFAULTS; REMEDIES 

 

16.  (a)  If any default, violation, or breach of any provision of this Agreement is not cured 

to the satisfaction of the Subsidizing Agency within thirty (30) days after the giving of notice to 

the Developer as provided herein, then at the Subsidizing Agency's option, and without further 

notice, the Subsidizing Agency may either terminate this Agreement, or the Subsidizing Agency 

may apply to any state or federal court for specific performance of this Agreement, or the 

Subsidizing Agency may exercise any other remedy at law or in equity or take any other action 

as may be necessary or desirable to correct noncompliance with this Agreement.  No party other 

than the Subsidizing Agency or its designee shall have the right to enforce the Developer’s 

compliance with the requirements of this Agreement.  The thirty (30) day cure period set forth in 

this paragraph shall be extended for such period of time as may be necessary to cure a non-

monetary default so long as the Developer is diligently prosecuting such a cure. 

 

 (b)  If the Subsidizing Agency elects to terminate this Agreement as the result of an 

uncured breach, violation, or default hereof, then whether the Affordable Units continue to be 

included in the Subsidized Housing Inventory maintained by DHCD for purposes of the Act shall 

from the date of such termination be determined solely by DHCD rules and regulations then in 

effect. 

 

 (c) In the event the Subsidizing Agency or its designee brings an action to enforce 

this Agreement, unless the Developer prevails in such action the Developer shall pay all fees and 

expenses (including legal fees) of the Subsidizing Agency and/or its designee.  In such event, the 

Subsidizing Agency and/or its designee shall be entitled to seek recovery of its respective fees 

and expenses incurred in enforcing this Agreement against the Developer and to assert a lien on 

the Development, junior to the lien securing the Loan, to secure payment by the Developer of 

such fees and expenses.  The Subsidizing Agency and its designee may perfect a lien on the 

Development by recording/filing in the Registry one or more certificates setting forth the amount 

of the costs and expenses due and owing.  

 

(d) The Developer hereby grants to the Subsidizing Agency or its designee the right 

to enter upon the Development for the purpose of enforcing the terms of this Agreement, or of 

taking all actions with respect to the Development which the Subsidizing Agency may determine 

to be necessary or appropriate to prevent, remedy or abate any violation of this Agreement. 

 

MONITORING AGENT; FEES; SUCCESSOR SUBSIDIZING AGENCY 

17. The Subsidizing Agency intends to monitor the Developer’s compliance with the 

requirements of this Agreement. The Developer hereby agrees to pay the Subsidizing Agency 

fees as partial compensation for its services hereunder, as set forth on Appendix B hereto, 

initially in the amounts and on the dates therein provided, and hereby grants to the Subsidizing 
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Agency a security interest in Development Revenues as security for the payment of such fees 

subject to the lien of the Mortgage and this Agreement shall constitute a security agreement with 

respect thereto. 

18. The Subsidizing Agency shall have the right to engage a third party (the “Monitoring 

Agent”) to monitor compliance with all or a portion of the ongoing requirements of this 

Agreement.  The Subsidizing Agency shall notify the Developer and the Municipality in the 

event the Subsidizing Agency engages a Monitoring Agent, and in such event (i) as partial 

compensation for providing these services, the Developer hereby agrees to pay to the Monitoring 

Agent an annual monitoring fee in an amount reasonably determined by the Subsidizing Agency, 

payable within thirty (30) days of the end of each Fiscal Year of the Developer during the Term 

of this Agreement, but not in excess of the amounts as shown on Appendix B hereto and any fees 

payable under Section 17 hereof shall be net of such fees payable to a Monitoring Agent; and (ii) 

the Developer hereby agrees that the Monitoring Agent shall have the same rights, and be owed 

the same duties, as the Subsidizing Agency under this Agreement, and shall act on behalf of the 

Subsidizing Agency hereunder, to the extent that the Subsidizing Agency delegates its rights and 

duties by written agreement with the Monitoring Agent.  The Monitoring Agent shall apply and 

adhere to the applicable standards, guidance and policies of DHCD relating to the administrative 

responsibilities of subsidizing agencies where available, and otherwise shall apply and adhere to 

the standards and practices of the Subsidizing Agency where applicable. 

19. The Subsidizing Agency may resign from its duties hereunder upon ninety (90) days 

prior written notice to DHCD, the Developer, and the Municipality.  In such event, DHCD may 

appoint a Successor Subsidizing Agency hereunder.  If DHCD fails to appoint a Successor 

Subsidizing Agency, the Subsidizing Agency shall identify a Successor Subsidizing Agency.  

The Successor Subsidizing Agency shall succeed to all the duties and rights of the Subsidizing 

Agency hereunder and the Subsidizing Agency shall turn over all amounts and security held by it 

hereunder to the Successor Subsidizing Agency. 

 

CONSTRUCTION AND FINAL COST CERTIFICATION 

20.  The Developer shall provide to the Subsidizing Agency evidence that the final plans and 

specifications for the Development comply with the requirements of the Comprehensive Permit 

and that the Development was built substantially in accordance with such plans and 

specifications.  Upon Substantial Completion, the Developer shall provide the Subsidizing 

Agency with a certificate of the architect for the Development in the form of a “Certificate of 

Substantial Completion” (AIA Form G704) or such other form of completion certificate 

acceptable to the Subsidizing Agency. 

 

As used herein, the term “Substantial Completion” shall mean the time when the 

construction of the Development is sufficiently complete so that all of the units may be occupied 

and amenities may be used for their intended purpose, except for designated punch list items and 

seasonal work which does not interfere with the residential use of the Development. 
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21. Within ninety (90) days after Substantial Completion, the Developer shall provide the 

Subsidizing Agency with its Cost Certification for the Development.  The Subsidizing Agency 

may allow additional time for submission of the Cost Certification if significant issues are 

determined to exist which prevent the timely submission of the Cost Certification, and may in 

certain circumstances (such as a halt in construction for a significant period of time) require 

submission of an interim Cost Certification within ninety (90) days of written notice to the 

Developer.   

 

For the purposes hereof the term “Cost Certification” shall mean the Developer’s 

documentation which will enable determination by the Subsidizing Agency of the aggregate 

amount of all Allowable Development Costs as a result of its review and approval of: (i) an 

itemized statement of Total Development Costs together with a statement of gross income from 

the Development received by the Developer to date, all in the format provided in the Subsidizing 

Agency’s Cost Examination Program, which Cost Certification must be examined (the “Cost 

Examination”) in accordance with the attestation standards of the American Institute of Certified 

Public Accountants (AICPA) by an independent certified public accountant (CPA) and (ii) an 

owner’s certificate, executed by the Developer under pains and penalties of perjury, which 

identifies the amount of the Construction Contract, the amount of any approved Change Orders, 

including a listing of such Change Orders, and any amounts due to subcontractors and/or 

suppliers.  “Allowable Development Costs” shall mean any hard costs or soft costs paid or 

incurred with respect to Development as determined by and in accordance with the Guidelines. 

 

22.  In order to ensure that the Developer shall complete the Cost Certification as and when 

required by Section 21 hereof and, if applicable, pay any Excess Distributions to the 

Municipality, the Developer has provided the Subsidizing Agency with adequate financial surety 

(the “Surety”) provided through a letter of credit, bond or cash payment in the amounts and in 

accordance with the Comprehensive Permit Rules and in a form approved by the Subsidizing 

Agency.  If the Subsidizing Agency shall determine that the Developer has failed in its obligation 

to provide Cost Certification as and when described above or to pay over to the Municipality any 

Excess Distributions, the Subsidizing Agency may draw on such Surety in order to pay the costs 

of completing Cost Certification and/or paying such Excess Distribution amounts due plus 

reasonable attorneys fees and collections costs. 

 

 

TERM 

 

23. (a)  This Agreement shall bind, and the benefits shall inure to, respectively, the 

Developer and its successors and assigns, and the Subsidizing Agency and its successors and 

assigns, until the date which is thirty (30) years from the date hereof (the “Term”).  Upon 

expiration of the Term, this Agreement and the rights and obligations of the Subsidizing Agency 

hereunder shall automatically terminate without the need of either party executing any additional 

document.  Notwithstanding the foregoing, this Agreement may be released by the Subsidizing 

Agency if the Development is financed by a state or federal agency and, in connection with such 

financing, a regulatory agreement acceptable to the Subsidizing Agency is recorded in the 

Registry.  The rights and obligations of the Developer and of the Subsidizing Agency under this 

Agreement shall continue for the Term, regardless of whether the loan from the NEF Lender is 
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still outstanding.  Prior to the expiration of the Term, the Developer shall enter into a use 

agreement with the Municipality, or as otherwise required by the Comprehensive Permit Rules, 

ensuring that the Development will comply with the continued affordability requirements 

applicable to the Development.  

 

 (b) Notwithstanding subsection (a) above, the provisions of Section 7 herein shall 

bind, and the benefits shall inure to, respectively, Developer and its successors and assigns, and 

the Subsidizing Agency and its successors and assigns, and the Municipality and its successors 

and assigns, until the date which is the latter of (i) the expiration of the term of the Loan or (ii) 

fifteen (15) years from the date of Substantial Completion  (the “Limited Dividend Term”). 

 

INDEMNIFICATION/LIMITATION ON LIABILITY 

 

24.  The Developer, for itself and its successors and assigns, agrees to indemnify and hold 

harmless the Subsidizing Agency and any Monitoring Agent against all damages, costs and 

liabilities, including reasonable attorney’s fees, asserted against the Subsidizing Agency or the 

Monitoring Agent by reason of its relationship to the Development under this Agreement and not 

involving the Subsidizing Agency or the Monitoring Agent acting in bad faith or with gross 

negligence. 

 

25. The Subsidizing Agency shall not be held liable for any action taken or omitted under 

this Agreement so long as it shall have acted in good faith and without gross negligence.  

 

26. Notwithstanding anything in this Agreement to the contrary, no partner, manager, or 

member of the Developer and no officer, director, shareholder, trustee, member, manager, agent, 

or employee of the Developer or of any partner, manager, or member thereof shall have any 

personal liability for the payment of any sum of money that is, or may become, payable by the 

Developer under or pursuant to this Agreement or for the performance of any obligation by the 

Developer arising pursuant to this Agreement, and the Subsidizing Agency shall look only to the 

Developer’s interest in the Development for such payment or performance. 

 

Nothing herein shall preclude the Subsidizing Agency from asserting such claims as it 

may have at law or in equity against any partner, manager or member of the Developer or any 

officer, director, shareholder, trustee, member, manager, agent, or employee of the Developer or 

of such partner, manager or member for any loss or damage the Subsidizing Agency actually 

suffers as a result of any of the following: 

 

(i)         a willful breach by such person of the provisions limiting payments or 

distributions to partners, members, managers, or affiliates as set forth in this Agreement; 

or 

 

(ii)        intentional fraud committed by such person; or 

 

(iii)       a willful breach by such person of a warranty contained in this Agreement 

or a false representation of a material fact made by such person with respect to itself, the 
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Developer or the Development which was known by such person to be false when made; 

or 

 

(iv)       a false representation knowingly made by such person that it has legal 

capacity and is authorized to sign this Agreement on behalf of the entity on whose behalf 

such individual has signed. 

 

Nothing contained in the provisions of this Section 26 or elsewhere shall limit:  (i) the 

right of the Subsidizing Agency to obtain injunctive relief or to pursue equitable remedies under 

this Agreement, excluding only any injunctive relief ordering payment of obligations by any 

person or entity for which personal liability does not otherwise exist; or (ii) the liability of any 

attorney, law firm, architect, accountant or other professional who or which renders or provides 

any written opinion or certificate to the Subsidizing Agency in connection with the Development 

even though such person or entity may be an agent or employee of the Developer or of any 

partner, manager, or member thereof. 

 

 

MINIMUM SUBSIDY REQUIREMENTS 

 

27. To ensure that the minimum subsidy requirements of the Comprehensive Permit Rules 

are satisfied, the Developer shall provide to the Subsidizing Agency a certification from the 

Lender (which certification may, in the case of the Construction Loan, be combined with the 

certification required pursuant to Section 2(b) hereof) that the Lender is an FHLBB member 

bank and shall not transfer all or any portion of its interest in the Loan (including participations 

or sale of servicing rights, but not including foreclosure of its mortgage) or consent to a 

refinancing of the Loan (which the Developer hereby agrees not to seek) during the first five (5) 

years of the Loan without the prior written approval of the Subsidizing Agency.  

 

 

CASUALTY 

 

28. Subject to the rights of the Lender, the Developer agrees that if the Development, or any 

part thereof, shall be damaged or destroyed or shall be condemned or acquired for public use, the 

Developer shall have the right, but not the obligation, to repair and restore the Development to 

substantially the same condition as existed prior to the event causing such damage or destruction, 

or to relieve the condemnation, and thereafter to operate the Development in accordance with the 

terms of this Agreement.  Notwithstanding the foregoing, in the event of a casualty in which 

some but not all of the buildings in the Development are destroyed, if such destroyed buildings 

are not restored by the Developer then the Developer shall be required to maintain the same 

percentage of Affordable Units of the total number of units in the Development.   

 

 

 

DEVELOPER’S REPRESENTATIONS, COVENANTS AND WARRANTIES 
 

29. The Developer hereby represents, covenants and warrants as follows: 
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 (a) The Developer (i) is a _______________________________ duly organized 

under, and is qualified to transact business under, the laws of the Commonwealth of Massa-

chusetts, (ii) has the power and authority to own its properties and assets and to carry on its 

business as now being conducted, and (iii) has the full legal right, power and authority to execute 

and deliver this Agreement. 

        

 (b) The execution and performance of this Agreement by the Developer (i) will not 

violate or, as applicable, has not violated any provision of law, rule or regulation, or any order of 

any court or other agency or governmental body, and (ii) will not violate or, as applicable, has 

not violated any provision of any indenture, agreement, mortgage, mortgage note, or other 

instrument to which the Developer is a party or by which it or the Development is bound, and 

(iii) will not result in the creation or imposition of any prohibited encumbrance of any nature. 

 

 (c) The Developer will, at the time of execution and delivery of this Agreement, have 

good and marketable title to the premises constituting the Development free and clear of any lien 

or encumbrance (subject to encumbrances created pursuant to this Agreement, and any other 

documents executed in connection with the loan from the NEF Lender, or other encumbrances 

permitted by the Subsidizing Agency). 

 

 (d) There is no action, suit or proceeding at law or in equity or by or before any 

governmental instrumentality or other agency now pending, or, to the knowledge of the 

Developer, threatened against or affecting it, or any of its properties or rights, which, if adversely 

determined, would materially impair its right to carry on business substantially as now conducted 

(and as now contemplated by this Agreement) or would materially adversely affect its financial 

condition. 

 

(e) [for use when the Developer is nominee trust/otherwise delete] [(i) The 

undersigned Trustee(s) are the sole Trustee(s) of said Trust, duly appointed in accordance with 

the terms of the Trust; (ii) said Trust has not been altered, amended, revoked, or terminated, and 

is presently in full force and effect as recorded; (iii) pursuant to the powers granted under said 

Trust, the Trustee(s) have the power and authority to execute this Agreement, transfer real estate, 

and to execute and deliver deeds and related closing documents of any or all trust property; (iv) 

if under said Trust the consent of beneficiaries is required to authorize the Trustee(s) to execute 

this Agreement, that written consent of all beneficiaries has been obtained; and (v) no 

beneficiary is a minor, a corporation selling all or substantially all of its assets or a personal 

representative of an estate subject to estate tax liens or is now deceased or under any legal 

disability.]  

 

 

MISCELLANEOUS CONTRACT PROVISIONS 

 

30. This Agreement may not be modified or amended except with the written consent of the 

Subsidizing Agency or its successors and assigns and Developer or its successors and assigns. 

The Developer hereby agrees to make such modifications to this Agreement as may be required 

by DHCD to implement the Comprehensive Permit Rules, as amended from time to time. 
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31. The Developer warrants that it has not, and will not, execute any other agreement with 

provisions contradictory to, or in opposition to, the provisions hereof, and that, in any event, the 

requirements of this Agreement are paramount and controlling as to the rights and obligations set 

forth and supersede any other requirements in conflict therewith. 

 

32. The invalidity of any clause, part or provision of this Agreement shall not affect the 

validity of the remaining portions thereof. 

 

33. Any titles or captions contained in this Agreement are for reference only and shall not be 

deemed a part of this Agreement or play any role in the construction or interpretation hereof. 

 

34. Words of the masculine gender shall be deemed and construed to include correlative 

words of the feminine and neuter genders.  Unless the context shall otherwise indicate, words 

importing the singular number shall include the plural number and vice versa, and words 

importing persons shall include corporations and associations, including public bodies, as well as 

natural persons. 

 

35.  The terms and conditions of this Agreement have been freely accepted by the parties.  

The provisions and restrictions contained herein exist to further the mutual purposes and goals of 

DHCD, the Subsidizing Agency, the Municipality and the Developer set forth herein to create 

and preserve access to land and to decent and affordable rental housing opportunities for eligible 

families who are often denied such opportunities for lack of financial resources. 

 

 

NOTICES 

 

36. Any notice or other communication in connection with this Agreement shall be in writing 

and (i) deposited in the United States mail, postage prepaid, by registered or certified mail, or (ii) 

hand delivered by any commercially recognized courier service or overnight delivery service, 

such as Federal Express, or (iii) sent by facsimile transmission if a fax number is designated 

below, addressed as follows: 

 

If to the Developer:  

 

__________________   

__________________   

__________________ 

   

 

  with copies by regular mail or such hand delivery 

  [or facsimile transmission] to: 

 

__________________   

__________________   

__________________ 
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  If to the Subsidizing Agency: 

 

  Massachusetts Housing Finance Agency 

  One Beacon Street 

  Boston, MA  02108      

  Attention: Director of Comprehensive Permit Programs  

  Fax:  617-854-1029   

 

Any such addressee may change its address for such notices to any other address in the 

United States as such addressee shall have specified by written notice given as set forth above. 

 

A notice shall be deemed to have been given, delivered and received upon the earliest of:  

(i) if sent by certified or registered mail, on the date of actual receipt (or tender of delivery and 

refusal thereof) as evidenced by the return receipt; or (ii) if hand delivered by such courier or 

overnight delivery service, when so delivered or tendered for delivery during customary business 

hours on a business day at the specified address; or (iii) if facsimile transmission is a permitted 

means of giving notice, upon receipt as evidenced by confirmation.  Notice shall not be deemed 

to be defective with respect to the recipient thereof for failure of receipt by any other party. 

 

 

RECORDING 
 

37. Upon execution, the Developer shall immediately cause this Agreement and any 

amendments hereto to be recorded or filed with the Registry, and the Developer shall pay all fees 

and charges incurred in connection therewith.  Upon recording or filing, as applicable, the 

Developer shall immediately transmit to the Subsidizing Agency and the Monitoring Agent, if 

any, evidence of such recording or filing including the date and instrument, book and page or 

registration number of the Agreement. 

 

 

GOVERNING LAW 

 

38. This Agreement shall be governed by the laws of the Commonwealth of Massachusetts.  

Any amendments to this Agreement must be in writing and executed by all of the parties hereto.  

The invalidity of any clause, part, or provision of this Agreement shall not affect the validity of 

the remaining portions hereof. 

 

 

CONFLICT; PRIORITY OF AGREEMENT 

 

39.      In the event of any conflict or inconsistency (including without limitation more restrictive 

terms) between the terms of the Comprehensive Permit, any other document relating to the 

Development and the terms of this Agreement, the terms of this Agreement shall control. 
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      This Agreement is senior to the Mortgage and to any other mortgage encumbering the 

Development.  Furthermore, the Developer understands and agrees that, in the event of 

foreclosure of the Mortgage and the exercise by the Lender of the power of sale therein, the 

Development will be sold subject to the restrictions imposed hereby.  The Developer 

acknowledges that any discharge or termination of this Agreement shall not affect the validity or 

enforceability of the Comprehensive Permit or the obligations of the Developer to comply with 

the provisions thereof. 

 

 

[Remainder of page intentionally left blank.] 
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 IN WITNESS WHEREOF, the parties have caused these presents to be signed and sealed 

by their respective, duly authorized representatives, as of the day and year first written above. 

 

      DEVELOPER: 

 

 

By:  _________________________________ 

        Name: 

        Title: 

 

      MASSACHUSETTS HOUSING  

      FINANCE AGENCY, as Subsidizing  

Agency as aforesaid 
 

 

      By:  _________________________________     

Gregory P. Watson, AICP, Manager, 

Comprehensive Permit Programs 

 

 

 

 

Attachments:   

 

Exhibit A – Legal Description    

Appendix A – Rent Schedule  

Appendix B – Subsidizing Agency Fees 

 

Acknowledgment of Zoning Board of Appeals                            
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COMMONWEALTH OF MASSACHUSETTS 

 

County of Suffolk   , 20___ 

 

Then personally appeared before me, the undersigned notary public, the above-named Gregory 

P. Watson the Manager of Comprehensive Permit Programs of the Massachusetts Housing 

Finance Agency, as Subsidizing Agency as aforesaid, proved to me through satisfactory 

identification which was  my own personal knowledge of identity of the signatory to be the 

person whose name is signed on the preceding document, and acknowledged to me that he/she 

signed it voluntarily for its stated purpose as the Director of Comprehensive Permit Programs of 

the  Massachusetts Housing Finance Agency. 

 

 Before me, 

 

   

Notary Public 

My Commission Expires:  
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STATE OF ________ 

 

County of  _____________ __, 20__ 

 

 

Then personally appeared before me _________________, the ___________ 

of___________________, proved to me through satisfactory evidence of identification, which 

was [ ] a current driver’s license, [ ] a current U.S. passport, [ ] my personal knowledge, to be the 

person whose name is signed on the preceding or attached document, and acknowledged to me 

that he/she signed it voluntarily for its stated purpose as his/her free act and deed, in such 

capacity, before me 

 

 

______________________________ 

Notary Public 

My Commission Expires: 
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EXHIBIT A 

 

LEGAL DESCRIPTION 
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APPENDIX A 

RENT SCHEDULE (INITIAL) 

[Sample/Model] 
 

 Low-Income / Rental 

Assisted 

 Low/Moderate-Income
 1

  Market Rate 

 At or Below ____ % of AMI  Rent Set at 30% of 80% AMI  Unrestricted 

 Rental Assisted 

[Delete Columns if N/A] 

 

Qualify with Incomes at or 

Below 80% of AMI 

  

 
Number of Bedrooms 1 BR  2 BR 3 BR   1 BR 2 BR 3 BR   1 BR  2 BR 3 BR  

Number of Units # # #  # # #  # # # 

Net SF/Unit --- -,--- -,---  --- -,--- -,---  --- -,--- -,--- 

Elev. (E) / Non-Elev. (N) E or N E or N E or N  E or N E or N E or N  E or N E or N E or N 

            

Applicable Base/Gross Rent: $-,--- $-,--- $-,---  $-,--- $-,--- $-,---  $-,--- $-,--- $-,--- 

Per:   [Identify
2
] MSA or 

HMFA  

           

            

Utility Allowance** $--- $--- $---  $--- $--- $---  N/A N/A N/A 

            

Tenant Rent* 30% of adjusted 

gross income 

   $-,--- $-,--- $-,---  $-,--- $-,--- $-,--- 

            
 

*  Tenant Rents are net of utility allowances.  The total of tenant rent and utility allowance may not exceed the 

Applicable Base/Gross Rent. 
 

**Utility Allowances are based on the attached schedule or matrix prepared by the   [Town Name] Housing 

Authority and dated _________, as the same may be amended from time to time.  The dollar amount listed 

assumes the following utilities are to be paid by the tenant: [list all that apply or “All utilities included in rent.”] 

 [Oil, Gas or Electric] Heat for the   [ e.g. “Low-Rise – Garden”]   Housing Type; 

 [Oil, Gas or Electric] Water Heating;  [Gas or Electric] Cooking Fuel; and Electricity 

 

The following utilities are to be paid by the owner/landlord and included in the rent: [list all that apply or “none”] 

 [Oil, Gas or Electric] Heat for the   [ e.g. “Low-Rise – Garden”]   Housing Type; 

 [Oil, Gas or Electric] Water Heating;  [Gas or Electric] Cooking Fuel; and Electricity 

 

 [If alternative method for calculation of utility allowances is employed, describe here in detail.]  
 

                                                 
1
 Maximum NEF Ch. 40B affordable unit Rent Limits are calculated based on 30% of the 80% of the Area Median 

Income (AMI) Limit as derived from income limits published annually by HUD.  Changes to the published income 

limits will result in changes to the rent limits.  Unless subsidized under another housing subsidy program, the 80% 

of AMI Limit also is the standard used to qualify for occupancy at NEF Ch. 40B affordable housing developments. 
2
 Identify subject income limit area, i.e. Metropolitan Statistical Area (MSA) or HUD Metro FMR Areas (HMFA)  – 

See “Area” definition. 
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APPENDIX B 

 

FEES PAYABLE TO SUBSIDIZING AGENCY 

 

 

 Masshousing NEF Rental Regulatory Agreement Affordability and Limited Dividend 

Monitoring Fees 
 

o Initial Fee Due upon Execution of the Regulatory Agreement by MassHousing 
 $7,500 

 
o Annual Fee Payable at the time of Initial Occupancy and Annually thereafter 

 $200 per affordable unit per year 
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ACKNOWLEDGEMENT OF ZONING BOARD OF APPEALS 

 

The undersigned duly authorized Chairman and members of the _____________ Zoning Board 

of Appeals hereby acknowledges that, after due consideration of the Developer’s request, 

pursuant to the requirements of 760 CMR 56.05(11), the Board hereby agrees that the foregoing 

Regulatory Agreement satisfies the requirements of the Comprehensive Permit as defined 

therein.  Without limiting the generality of the foregoing, the units in the Development required 

to be affordable under the Comprehensive Permit shall be affordable if such units are rented in 

accordance with Section 3, 4 and 5 of the foregoing Regulatory Agreement; any local preference 

set forth in the Comprehensive Permit shall be implemented only to the extent in compliance 

with applicable state and federal fair housing rules; and compliance with the limited dividend 

requirement shall be determined solely by the Subsidizing Agency under the Regulatory 

Agreement using the standards of the Subsidizing Agency applicable to comprehensive permit 

projects in accordance with the Comprehensive Permit Rules. In addition, the conflict provision 

of the Regulatory Agreement shall control over any conflict provision of the Comprehensive 

Permit.  

 

 

______________________________________ 

Name: 

Chairman, ____________ Zoning Board of Appeals 

 

Name: 

 

Name: 

 

Name: 

 

Name: 

 

  

COMMONWEALTH OF MASSACHUSETTS 

 

_____________ County, ss. 

 

On this ____ day of _____________, 20__, before me, the undersigned notary public, 

personally appeared ________________________________, the Chairman of the ____________ 

Zoning Board of Appeals, proved to me through satisfactory evidence of identification, which 

was [a current driver’s license] [a current U.S. passport] [my personal knowledge], to be the 

person whose name is signed on the preceding instrument and acknowledged the foregoing 

instrument to be his or her free act and deed. 

 

 

____________________________________ 

Notary Public 

My commission expires:  
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REQUESTED COMPREHENSIVE PERMIT IN LIEU OF PERMITS  

UNDER TOWN OF BROOKLINE ORDINANCES  

 
 

 

I. SUMMARY OF RELIEF REQUESTED: 
  

Consistent with this application, the Applicant proposes to construct an 8 townhouse structure 

(the “Project”) at 21 Crowninshield, Brookline, MA (the “Property”) pursuant to the plans attached 

hereto.   The Applicant requests that the Zoning Board of Appeals for the Town of Brookline (“ZBA”) 

grant a comprehensive permit in lieu of the following permits, licenses and approvals without which the 

project proposed on Project could not be constructed as proposed and the denial of which in many 

instances would render the project uneconomic within the meaning of G.L. c. 40B §20.  Ordinance 

references herein are to the Town of Brookline Town By-Laws, Inclusive through the May 26, 2015 

Annual Town Meeting (“Town By-Laws”) and Town of Brookline Zoning By-Laws effective through 

June 2, 2014 (Zoning By Laws).  

  

ZONING ORDINANCE – Town of Brookline 

 

A. Use:  The Applicant seeks a comprehensive permit in lieu of use variances, special 

permits and approvals to allow the Property to be used for the Project including without 

limitation:   

 

1. Variance from the provisions of all relevant sections of Zoning By Law 

including, but not limited to, Article IV entitled Use Regulations, and more 

specifically § 4.07 Table of Use Regulations, to permit the Property to be used as 

a multi-family dwelling for a total of 8 town houses, associated amenities and 

accessory parking.   

2 Variance to waiver requirements to conform with § 4.08 of said Zoning By Law, 

entitled Affordable Housing Requirements, if and to the extent necessary. 

 

3. Variance to waiver requirements to conform with §5.90 of said Zoning By Law, 

entitled Minimum Landscaped open space 

 

4. Variance to waiver requirements to conform with §5.52 of said Zoning By Law, 

entitled Fences and Terraces in front yards as well as §5.62 of said Zoning By 

Law, entitled Fences and Terraces in side yards as well as §5.74 of said Zoning 

By Law, entitled Fences and Terraces in rear yards.  

 

B. Density and Dimensional Controls:   

 

1. The Applicant seeks a comprehensive permit in lieu of such variances or special 

permits as may be required from the provisions all relevant sections of Zoning By 

Law including, but not limited to all dimensional requirements of Article V thereof; 

as detailed in the attached chart of Everett M. Brooks Company dated January 29, 

2015 as revded on October 30, 2015 and revised again on January 6, 2016. 

 

C. Parking Requirements:  

The applicant seeks a comprehensive permit in lieu of a special permit pursuant to 

all relevant sections of Zoning By Law including, but not limited to, Article VI 

thereof entitled Vehicular Service Uses Requirements, in order to permit a parking 

facility in accordance with the submitted plans 

. 
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D. Site Plan Approval/Design Review:   

 

The Applicant requests a comprehensive permit in lieu of site plan approval or 

design review which may be required under the Zoning By Law. 

 

 

 

NON-ZONING ORDINANCES 

 

E. Tree Ordinance - 

 

To the extent that any permit or fee payment would otherwise be required under the 

Town By Laws, for the removal of public or private trees on or within the property that 

may impact the construction of the project, the Applicant requests a comprehensive 

permit in lieu of a waiver of such permit and fees for the removal of said trees under 

certain circumstances.     

 

F. Demolition Delay/ Demolition of Dwelling in the Crowninshield Local Historic 

District/Review by Brookline Preservation Commission –  

 

Article 5.3 and Article 5.6 of the Town By Laws, provides for a review by the Brookline 

Preservation Commission and the possible imposition of a demolition delay for the 

demolition of historically significant buildings or buildings within a local Historic 

District.  To the extent the existing house or other elements of the Property may be 

deemed to fall within the jurisdiction of the Brookline Preservation Commission, a 

comprehensive permit is sought in lieu of any determination of the Town’s Preservation 

Commission to allow for the demolition of the existing house and the construction of a 

multi-family dwelling in accordance with the submitted plans. 

 

G. Light Ordinance 

 

To the extent that any light source may not conform to the requirements of any relevant 

sections of the Town By Laws, the Applicant seeks a comprehensive permit in lieu of any 

waiver requested from said section.  

 

 H.   Consent of the Planning Board 

  To the extent any consent or review of the Planning Board for the Town of Brookline is 

required under the Town By Law or Zoning By Law, or under any rules or regulation of 

the Zoning or Planning Board, a comprehensive permit in lieu of such approval is sought. 

 I.  Curb Cut Permit 

  The applicant requests a comprehensive permit in lieu of any curb cut permit or consent 

of the commissioner of public works to the extent necessary. 

 J. Utility Connection Permits 

  The applicant seeks a comprehensive permit in lieu of such local approvals as are 

required to (i) open streets, (ii) make utility connections for water, sewer, gas, electric, 

cable or other utilities from time to time. 

 K. Construction Vehicle Parking 

  The applicant seeks a comprehensive permit in lieu of such local approvals as are 

required to allow for the parking of construction and utility vehicles on the Public Way in 

front of the Property, from time to time. 
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 L. Additional Relief 

  The applicant seeks a comprehensive permit in lieu of all other permits, licenses or 

approvals as may be issued by the Town of Brookline as necessary to conform the relief 

sought to the plans filed with the application as the same may be amended from time to 

time.  Included within the relief sought are all ancillary, subsidiary, usual, customary or 

necessary local permits approvals or licenses in lieu of which the Board may grant a 

Comprehensive Permit to the extent necessary to conform to the relief required for 

construction of the plans submitted herewith as amended from time to time 



 

21 CROWNINSHIELD 

PROPOSED WAIVER LIST 

S-7 Zoning District 

January 28, 2016 
 

 

Brookline Zoning By-Laws 

Bylaw Section Requirement Requested Waiver(s) 
Details of Proposal  

Requiring Waiver 
Waiver Number 

§4.07(6) – Table 

of Use 

Regulations 

Multi-Family Uses 

Waiver to allow the property to be 

used as a multi-family dwelling for 

town houses, associated amenities 
and accessory parking. 

The Development is a multi-family 
housing development containing 8 town 

houses. The Comprehensive Permit, as 

may be granted by Zoning Board of 
Appeals shall provide all local permits 

per M.G.L. c. 40B § 20-23. 

A 

§4.08 
Affordable Housing 

Requirements 

Waiver to allow multi-family uses 

within the S-7 zoning district.  

The Development is a multi-family 

housing development containing 8 town 
houses. The Comprehensive Permit, as 

may be granted by Zoning Board of 

Appeals shall provide all local permits 
per M.G.L. c. 40B § 20-23. 

B 

§5.09 Design Review 
Design Review requirements not 

applicable under M.G.L. c. 40B. 

Comprehensive Permit, as may be 

granted by Zoning Board of Appeals 

shall provide all local permits per 
M.G.L. c. 40B § 20-23. 

C 

§5.20 

& 

Table §5.01 

Maximum Floor Area 

Waiver from maximum ratio of 

gross floor area to lot area  

(0.35 in S-7 District) 

The Development has 15,556 s.f. lot and 

will have a floor area ratio of 
approximately 1.17. 

D 

§5.30-5.32 

& 

Table §5.01 

Maximum Height of 

Buildings 

Waiver from maximum building 

height limitations  

(35’ in S-7 District) 

The height of the Development will be 

43.5’ feet at its maxim. 
E 

§5.45 
Traffic Visibility 

Across Corners 

Waiver from visibility requirements 

across corners. 

The traffic visibility across corners may 
be limited by an existing tree near  

the Right of Way. 

F 

§5.50 & 

Table §5.01 

Minimum Front Yard 

(Crowninshield) 

Waiver from 30’ minimum front 

yard requirement.  

The Development has two front yards 

and will have a minimum front yard 
setback of 6’-10.”  

G 



§5.50 & 

Table §5.01 

Minimum Front Yard 

(Passageway) 

Waiver from 30’ minimum front 

yard requirement.  

The Development has two front yards 

and will have a minimum front yard 

setback of 10’-6.”  

H 

§5.52 

Maximum  

Fence Height 

 Front Yard 

Waiver from the maximum 

fence/terrace requirement of 6’ in 

the front yard yards. 

The Development has a minimum 8’ 
fence. 

I 

§5.60 & 

Table §5.01 
Minimum Side Yard 

Waiver from 20’ minimum side yard 

requirement.  

The Development will have a minimum 

side yard setback of 10’-1.”  
J 

§5.62 

Maximum  

Fence Height 
Side Yard 

Waiver from the maximum 

fence/terrace requirement of 7’ in 

the side yard. 

The Development has a minimum 8’ 

fence. 
K 

§5.70 & 

Table §5.01 
Minimum Rear Yard 

Waiver from 40’ minimum rear yard 
requirement.  

The Development will have a minimum 
rear yard setback of 5’-7.” 

L 

§5.74 

Maximum  
Fence Height 

 Rear Yard 

Waiver from the maximum 

fence/terrace requirement of 7’ in 

the rear yard. 

The Development has a minimum 8’ 

fence. 
M 

§6.04.4 

Design of All Off-

Street Parking 
Facilities 

Waiver from the 20’ driveway width 

requirement for two-way use. 

The Development will have a minimum 

driveway width of 18 ft. 
N 

§7.04.4 Illumination 
Waiver from the lighting 

requirements in the S-7 District. 

The Development may have decorative 

lighting designed to illuminate walks, 
driveways, doorways, and outdoor areas. 

O 

Brookline Town By-Laws 

Bylaw Section Requirement Requested Waiver(s) 
Details of Proposal  

Requiring Waiver 
Waiver Number 

§3.17 
Department of 

Public Works 

Waiver from the Department of Public 

Works site plan approval process, curb 
cut procedure, tree removal, and 

construction and maintenance related 

parking permits. 

Comprehensive Permit, as may be 

granted by Zoning Board of Appeals 

shall provide all local permits per 
M.G.L. c. 40B § 20-23. 

P 

§5.3 Demolition Delay 

Waiver from the Preservation 
Commission requirements for 

demolition delay for the demolition of 

historically significant buildings. 

Comprehensive Permit, as may be 
granted by Zoning Board of Appeals 

shall provide all local permits per 

M.G.L. c. 40B § 20-23. 

Q 

§5.6.6 
Local Historic 

Districts 
Waiver from the Preservation 

Commission requirements for buildings 
Comprehensive Permit, as may be 

granted by Zoning Board of Appeals 
R 



located in the Crowininshield Local 

Historic District. 

shall provide all local permits per 

M.G.L. c. 40B § 20-23. 
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