Town of Brookline
Advisory Committee Minutes
April 27, 2021
To access a recording of this meeting, click on the link below:
https://brooklinema.zoomgov.com/rec/share/rgc9eG54z3YERKPyjEBY4rU7dk6h3d556y_dwyKpIxtGd_TCuyTMkivP2obxT
Fxc.SDYkq3U0gGsFPOhC
Passcode: *DnRtb2t

Present: Carla Benka, Ben Birnbaum, Harry Bohrs, Clifford Brown, John Doggett, Dennis Doughty, Harry Friedman, DavidMarc Goldstein, Neil Gordon, Susan Granoff, Amy Hummel, Alisa Jonas, Janice Kahn, Steve Kanes, Carol Levin, Pamela
Lodish, Susan Park, David Pollak, Carlos Ridruejo, Michael Sandman, Lee Selwyn, Alok Somani, Claire Stampfer, Paul
Warren, Christine Westphal, Neil Wishinsky, Chi Chi Wu
Absent:
Also Attending: Polly Selkoe, Victor Panak, Maureen Coffey, Petitioner Maya Norton, Mike Toffel, Assistant Town
Counsel Patricia Correa, Paula Friedman, Sean Lynn-Jones, Roger Blood, Susan Roberts, Jonathan Davis, Richard Benka
(TMM 13), Co Petitioners of Article26 Lisa Cunningham and Jesse Grey, Linda Pehlke, Chiuba Obele, Heleni Thayre, Angel
Mozina, attorney for Mr. Obele; Fred Levitan, Werner Lohe, Branch Moody, and other members of the public.
The meeting was called to order at 7:00 PM.
Announcements: Pursuant to this Board‘s Authority under 940 CMR 29.10 (8), all Advisory Committee Members will be
participating remotely via telephone or video conferencing due to emergency regulations regarding the Corona virus.
The Chair has reviewed the requirements of the regulations. There is a quorum physically present and all votes taken will
be recorded by roll call so all above listed Advisory Committee members will be allowed to vote.
Public Comment
Chiube Obele - Encourage AC to vote down the Pehlke amendment. Understand the rational and sympathize with
concerns. Not what you should do but what you can do. Limits to what you can do. There are legal limitations to what a
municipality can do when enacting legislation. The Town coming in to private homes to tell people what they can do is
troubling. Private agreements – condominium documents – the Town should have limitations.
Angel Mozina - Reiterate what Chiuba said. I am a real estate attorney. My specialty is in condominium development
and condominium financings. I represent a lot of lenders. Have drafted more condominium documents than I can count.
And so my perspective comes from that, from that part of my practice. I'm representing here, Mr. Obele and I also
oppose the Pehlke amendment. I oppose it on two counts. It runs counter to a long established rule we have for law
interpretation. That simply in layman's terms stands for the proposition that something that is not expressly prohibited
is permitted. That role of interpretation has been established by a long line of cases of case law when we interpret
Chapter one of the eight which is the state statute regulating condominiums in the State of Massachusetts. Something
that is expressly prohibited is allowable. Default is back to the statutes. And by extension, it's also extended to
condominium documents which, in terms of their contents, if there's any ambiguity the default is back to the statute.
The Pehlke Amendment seems to sort of want to turn that long established principle upside down, I can understand the
logic behind it that minority of unit owners have no power when there's a high threshold to pass amendments to the
condominium documents. But that's what they are. And it's part of a contractual agreement among unit owners when
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they buy into a condominium and by accepting a unit deed. So it's also a principle of contractual agreements at law. We
also interpret those to mean whatever is in the four corners of the contract and the documents.
So on those two counts, I would say that if this amendment is passed, it would not survive a legal challenge bothon case
law, established law, as well as on the statutory interpretation of what condominium documents mean There are ways
with condominium associations to address these concerns by minority unit owners, I am happy to share those thoughts.
If anyone is interested be they condominium associations or unit owners without running afoul of these long established
principles of law we have. Thank you for your time.
Heleni Thayre – STRs not anticipated when condos were created. As a person who came to Boston in the Seventies and
stayed in different places while looking for a permanent apartment, my family had been doing STR on Cape Cod and
while a resort area, so is Boston, it is a mecca for people. Documenting the fact that STRs did exist in people’s home as
far back as 1961. Widows and others with limited income (Use 51 – one or two rooms to people in your home) were
renting rooms.
Public Meeting
7:15 pm Review, discussion and possible vote on Article 8: Authorize the acceptance of a grant of emergency access
easement and restrictive covenant prohibiting certain future development from the developer of the Residences of
South Brookline at Hancock Village (Select Board)
Steve Kanes, Chair of the Subcommittee, gave the report for the subcommittee’s deliberations on WA 8 which is
included at the end of these minutes. This is a technical amendment and should be gotten through quickly. In
accordance with the issuance by the Zoning Board of Appeals of a Comprehensive Permit to the Developer of The
Residences of South Brookline (Hancock Village), the Developer of Hancock Village is required to issue: (1) an easement
in favor of the Town for emergency access to the site, and (2) a restrictive covenant in favor of the Town not allowing
the Developer to construct any additional new buildings or paved surfaces on the site not permitted by the
Comprehensive Permit.
Warrant Article 8 authorizes the Select Board to accept both the easement and restrictive covenant. Town Meeting
authorization is required because acceptance of the easement and restrictive covenant constitute a transfer of interests
in land that must be authorized by Town Meeting. Both have been approved by the Select Board contingent on Town
Meeting authorization.
The Subcommittee unanimously recommended FAVORABLE ACTION on Warrant Article 8 by a vote of 5-0.
Questions, Comments, Discussion
A MOTION was made and seconded to vote Favorable Action on WA 8. By a VOTE of 27-0-0 the Advisory Committee
recommends favorable action.
7:30 pm Continuation of review, discussion and possible vote on Article 23: Amend Section 4.08 of the Town’s Zoning
bylaw pertaining to Affordable Housing Requirements (Roger Blood)
Discussion and voting on this will be continued to Thursday, April 29.
8:00 pm Review, discussion and possible vote on Article 26: Amend the Town’s Zoning Bylaws to incentivize Fossil
Fuel Free (FFF) infrastructure in new construction and significant rehabilitation of buildings by special permit
(Cunningham et al)
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Chair Carlos Ridruejo reported on the deliberations of the Sustainability Subcommittee’s review of WA 26. Warrant
Article 26 (WA26) seeks to amend Town Zoning By-Laws to incentivize Fossil Fuel Free (FFF) infrastructure in new
construction and significant rehabilitation of buildings by special permit. It gives Special Permit applicants of new
construction and significant rehabilitation the option to obtain a non-expiring permit if their project avoids the use of
fossil fuel infrastructure (for heating and hot water), or obtain an expiring permit if they so choose to use fossil fuel
infrastructure. When the expiring permit expires, the project would be out of compliance and would be subject to fines,
until the project is modified into a non-fossil fuel (electric) project. Research laboratories and medical facilities are
exempt from this Warrant Article.
The Subcommittee is of the view that Warrant Article 26 represents a worthy direction towards fulfilling the Town’s
Climate Action goals and is an appropriate response to the Massachusetts Attorney General’s Municipal Law Unit
disapproval of the November 2019 Special Town Meeting’s Warrant Article 21 (WA 21). After subsequent meetings and
amendments, the Subcommittee voted unanimously 5-0-0, to recommend of FAVORABLE ACTION on Warrant Article 26,
as amended by the Petitioners and presented to the Subcommittee.
See the report at the end of these minutes for more details of the discussion.
Petitioner Comments
Lisa Cunningham commented: We worked closely with Carlos and Steve, Alan from EDAB and Paul Saner and came to a
good consensus to make this article stronger. Biden recently noted that by 2030 we will reduce carbon emission, but the
percentage is still inadequate; we need to reduce by 57 %. Thank you for working with us.
Questions, Comments, Discussion
Q: Am I correct in assuming that this provision doesn’t apply if a building does not need a special permit? A: Yes.
Q: Are there buildings in Brookline that do not need a special permit? A: Yes. Many but there are many un-conforming
lots.
Q: Hypothetical building scenario: Significant rehab is 75%+ for residential. I supposed a 5-unit condo bldg., and 4 are
80% were being gut rehabbed. Would the 5th be forced to change its heating system to FFF? A: No.
Comments: This doesn't cover development bas-of-right or variances. More by right in South Brookline so it impacts N.
Brookline more. Geographic inequity as a result. The special permit scheme is novel but is a square peg in round hole.
The temporary special permit construct is bizarre.
But, you know, there is some mitigation. I think that's good. What I'm calling the technical special permits design review
they're not covered now and that I think that was a good thing to correct. And the other thing is the September 1,2021
implementation date – projects currently being planned need to plan for this and not sure how widespread the
knowledge is.
A: So that came up and the big difference is really that this stage of a project in a special permitting process is much
more unfinished than a design project because no one in their right mind would go to the planning board and the ZBA
asking for a special permit. With everything sort of already designed, because who knows how they're going to react
and what changes, you're going to have to make to get that special permit. We were convinced that since you are at an
earlier stage of design in the project and because you're doing a special permit, you already have a lawyer and most
likely an engineer than at this earlier date.
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It's not as bad as it was in Article 21 where you can very possibly go to the building department with a fully finished
project, ask for a permit and hear no, sorry. It's denied. For this reason, so it's like thinking of a project is half baked and
you're just sort of shifting it a little bit before you bake it fully. So that's why we thought an earlier date then Article 21
had was a reasonable ask.
Q: Wouldn’t 40B projects be exempt from this article? A: It is complicated and not clear. Reason to believe that they
would be covered by this in practice. There are certain conditions under which they are supposed to comply under local
laws, when it's affordable and practical for them to do so.
A: Currently all the affordable housing and 40B projects have gone to passive house and fossil fuel free construction
already. So the train has left the station on that one in Brookline, at least.
Q: I gather that's been the option of the developer, as opposed to being compelled?
Polly Selkoe answered: 40B says that you don't have to comply with a Brookline zoning bylaw if you ask for a waiver
form. Therefore, they do not have to comply with our zoning bylaw if they're granted waiver. Yes, there's a negotiation
process but, and it is true that many of the 40B projects have actually proposed fossil fuel free buildings, but they don't
have to meet that part of the bylaws, they get a waiver.
Q: When ZBA issues zoning relief does it have to be recorded in the deed of the property? A: Decision of Board of
Appeals is recorded in the registry.
Q: So in other words, if somebody is thinking of buying a property and that property has gotten a temporary special
permit the buyer would be aware if they did title search of the this particular limitation.
A: Right in the special permits and variances run for the most part with the land, not with the person. So whoever owns
it in the future is also bound by the board of appeals decision.
Comment: One thing I forgot to mention it was that you do lose this expiring permit if it's transferred outside of the
family.
Comment: We won’t hire additional staff to take on this additional workloads and so services and requests to the
Department will get pushed further down the line. Note that there are too many demands on the Building Department
as it is. Unless we can hire additional staff, we are asking the same amount of staff to do yet more work.
Comment by petitioner Jesse Gray – appreciate everyone working with them.
Thank you to the petitioners for working with EDAB on the definitions for Lab and Medical Office exemptions –
incredibly complex warrant article, the nuances are hard to follow, suggest that we get flow charts, visuals and would
lead to more constructive conversation for those not well versed.
Comment: This is a complex article and it would be useful to the members of the AC to have a flow chart explaining
what this Warrant Article does.
Comment: The expiring Special Permit is a false option. The expiring special permit may be necessary to make this WA
pass the AG review, but if a project can’t be financed because of an expiring special permit then this mechanism is
closing off certain types of projects. It will have an impact on some development.
Many feel it is a false option and not financeable – just to satisfy AG requirements.
Jesse Gray shared a presentation – available at the end of these minutes.
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Q: September 21 date to go live – rationale that they will have an attorney. Not necessarily true, yes if you have big
pockets. Go through process without attorneys – I think the September date could be problematic for those staying in
their own homes and with no attorneys. A: We have Polly and Victor and they are Planning Board and could let us know
how common it is to not have an attorney when requesting a special permit.
Polly: You will have an attorney if you are doing a major project.
Comment: This seems to have potential for litigation against the Town.
Comment: Would like to have seen a true incentive. What a multiplier – was that ever considered to offer developers as
a carrot?
Comment: Reflect back, law is not separate from society, clear that 2021 is different from 2019 to expedite timelines. I
wouldn’t worry about the AG, we should just move forward.
Q: Assumed this was voluntary – five-year expiring - a developer could chose something else – they are opting in? A: No
apply on the basis that you will use fossil free infrastructure and get that special permit.
If you have a preexisting building and don’t meet zoning requirements, non-conforming and you want to do a project in
that building you need a special permit – so if you are doing anything – you have this additional obligation to go FF or it
will expire in 5 years.
Comments: It's not asking for a special permit to go. Fossil Free or not go. Fossil Free you're asking for a special permit
because the building doesn't meet one of the Brookline zoning requirements and it didn't meet it because the building
predates the zoning. Does that make sense?
Q: Right now if you have a nonconforming building can you get a special permit? A: Yes. You have to hit thresholds and
replace fossil fuel system.
Comment: Harry gave a great explanation. Thank you. I just wanted to add that you also have to hit the threshold so it's
either new construction or it's over 50% commercial floor area or over 75% for residential And on top of that you have
to also be replacing your fossil fuel system to begin with. So nobody's compelling you to rip out your existing fossil fuel
system. It's only at the time that you were replacing your fossil fuel system and doing major construction, which is
essentially new construction under any other name that you need to comply by either going fossil fuel free or getting an
expiring special permit.
Comment: 75% threshold and you have to change your heating system and going for special permit. At end of 5 years,
required to put in fossil free – if you don’t it will cost you more – created to create a stick rather than a carrot (or an
orange stick).
A MOTION was made and seconded for favorable action on WA 26 as amended by the subcommittee.
By a VOTE of 24-1-2 the Advisory Committee recommends FAVORABLE ACTION on WA 26 as amended by the
subcommittee with consent of the petitioners.
8:35 pm Review, discussion, and possible vote on Article 32: Amend the Town’s General bylaws to establish a
Community Preservation Committee (Select Board)
Amy Hummel reported on the deliberations of the Capital Subcommittee’s review of WA 32. The full report is available
at the end of these minutes. See the attached for variances of votes.
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The Select Board has put forward this article in anticipation of an affirmative Town-wide vote accepting the CPA. If the
article passes the Town must create a Community Preservation Committee (CPC), the duties and powers of which are set
forth in G.L. c. 44B section 5, in order to comply with state law. The language of this warrant article incorporates the
requirements set forth under state law regarding the CPA and includes the following six (6) sections:
1. Establishment and Membership 2. Duties and Responsibilities 3. Administration and Operation 4. Amendments 5.
Construction and Severability 6. Effective Date
The warrant article as originally submitted, seeks to create a nine (9) member board, the maximum number allowed
under state law, which includes state mandated membership of one member from each of the following:
• the Conservation Commission
• the Preservation Commission
• the Planning Board
• the Park and Recreation Commission
• the Brookline Housing Authority (BHA),
as well as 4 at-large members to be appointed by the Select Board.
The purpose of the Community Preservation Committee is to study the needs, possibilities, and resources of the Town
with regard to the acquisition, preservation, rehabilitation and restoration of historic resources, land for recreational
use, and community housing; and it must have meetings, hold hearings, and make recommendations to Town Meeting.
By a VOTE of 6-0-0 the Capital Subcommittee voted FAVORABLE ACTION on Warrant Article 32 amended as follows:
To see if the Town will amend its General By-Laws by adding a new section XXX as follows:
COMMUNITY PRESERVATION COMMITTEE
Section 1. Establishment and Membership
a. There is hereby established a Community Preservation Committee consisting of nine (9) members. The membership
shall be composed of one member of the Conservation Commission as designated by such Commission, one member of
the Preservation Commission as designated by such Commission, one member of the Planning Board as designated by
such Board, one member of the Park and Recreation Commission as designated by such Commission, one member of
the Brookline Housing Authority as designated by such Commission authority, one member of the Housing Advisory
Board and three four(3 4) at-large members appointed by the Select Board. When appointing at-large members, The
Select Board shall endeavor to appoint such at-large members to provide balance to the overall committee, so that the
representation of the areas of preservation, housing, and open space are as balanced as practicable.
b. At-large members shall be appointed to the following initial terms: One (1) for a one year term, one two(2) for a twoyear terms, and one (1) for a three-year term. All subsequent terms shall be for three years. All other members shall
serve a term determined by their designating bodies not to exceed three years. All members, at-large and otherwise, are
eligible for reappointment. Should any appointing or designating authority fail to appoint a successor to a CPC member
whose term is expiring, such member may continue to serve until the relevant authority names a successor.
c. A vacancy of the committee shall be filled by the relevant appointing or designating authority.
Section 2. Duties and Responsibilities
a. The Community Preservation Committee shall have all of the duties and powers set forth in G.L. c. 44B §5, including,
but not limited to, the following: The Community Preservation Committee shall study the needs, possibilities and
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resources of the Town regarding community preservation. The Committee shall consult with existing municipal boards,
including the Select Board, Conservation Commission, the Preservation Commission, The Planning Board, the Park and
Recreation Commission, the Council on Aging, the Housing Authority, and the Advisory Committee. As part of its study,
the Committee shall hold one or more public informational hearings on the needs, possibilities, and resources of the
Town regarding community preservation possibilities and resources, notice of which shall be posted publicly and
published for each of two weeks preceding the hearing in a newspaper of general circulation in the Town.
b. The Community Preservation Committee shall make recommendations to the Town Meeting for the acquisition,
creation, and preservation of open space; for the acquisition, preservation, rehabilitation and restoration of historic
resources; for the acquisition, creation, preservation, rehabilitation and restoration of land for recreational use; for the
acquisition, creation, preservation, and support of community housing; and for rehabilitation or restoration of such
open space and community housing that is acquired or created with CPA funds. With respect to community housing, the
Committee shall recommend, wherever possible, the reuse of existing buildings or construction of new buildings on
previously developed sites. The Committee’s recommendations to Town Meeting shall be subject to G.L. c. 44B, s.
5(b)(2) and shall include their anticipated costs.
c. The Community Preservation Committee may include in its recommendation to the Town Meeting a recommendation
to set aside for later spending funds for specific purposes that are consistent with community preservation but for which
sufficient revenues are not then available in the Community Preservation Fund to accomplish that specific purpose, or to
set aside for later spending funds for general purposes that are consistent with community preservation.
d. Prior to making its final recommendations to Town Meeting for approval, the Committee shall present draft
recommendations to the Select Board and the Advisory Committee for comment. A designated member of the Select
Board and the Advisory Committee may serve as liaisons to the Committee.
Section 3. Administration and Operation
a. The Community Preservation Committee shall not meet or conduct business without the presence of a quorum. A
majority of the members of the Community Preservation Committee shall constitute a quorum.
b. The Community Preservation Committee shall approve its actions by majority vote of the quorum.
c. Each fiscal year, the Committee shall recommend to Town Meeting an operational and administrative budget. The
timing of such budget recommendation shall be coordinated with the Town Administrator’s annual operating budget
submission to the Select Board.
Section 4. Amendments
The Community Preservation Committee shall, from time to time, review the administration of this by-law and make
recommendations, as needed, for amendments to the by-law and the Committee’s administrative practices to improve
its operations.
Section 5. Construction and Severability
At all times this by-law shall be interpreted in a manner consistent with G.L. c. 44B, the Community Preservation Act.
Should any section, paragraph or part of this chapter be for any reason declared invalid or unconstitutional by any court
of last resort, every other section, paragraph, or part shall continue in full force and effect.
Section 6. Effective Date
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This Bylaw shall take effect immediately upon approval by the Attorney General of the Commonwealth. Each appointing
authority shall have forty-five (45) calendar days after approval by the Attorney General to make their initial
appointments.
or act on anything relative thereto.
Petitioner Comments
Roger Blood comments: Amy did a great job and I agree with everything said – sans HAB amendment. The
subcommittee has voted unanimously to seek the recognition of the HABs role in the Community Preservation
Committee and there are really two basic reasons why we think that this makes good policy sense. The first is that, and
I'm also speaking, I guess I would say for Mike Jacobs, who's the chair of the Housing Authority. Two reasons why this
makes good policy sense is the two housing seats are related and complimentary to each other in terms of what they
would bring collectively.
The Housing Authority concerns itself with public housing in terms of its own properties and low income housing but it's
not part of the town government. The Housing Advisory Board, which is an advisory board, but also by town by -law the
trustees of the Affordable Housing Trust, which in many other communities is very closely tied to the activities of the
Community Preservation Act and the Community Preservation Committee and the HABs range of affordable housing
concerns are the full range and everything that's nonpublic housing – moderate income housing, workforce housing,
ownership housing, nonprofit sponsors and a lot of things that you all are familiar with.
Questions, Comments, Discussion
Comment: Discomfort – believe the advocate for the Town is the Select Board and they have their pulse on what is
going on in the Town. Agree that all points of view are necessary. But let the Select Board be the decider.
Comment: Was it considered to add Brookline Historical Society to add balance?
Comment: One of the downsides with the Historical Society is private. Thinking about the subcommittee vote afterward,
and now see it as making the playing field uneven. The Planning Board representative should look at the Town’s needs
holistically. Preservation may become of greater interest – but how many seats do we provide at the table –
Preservation is a major revenue stream until there is some alternative.
Comment: Tendency of Town is to preserve what we have – we need to think holistically.
Comment: Planning has two feet - housing and preservation Covers two of those.
Petitioner Comment: Advocacy consideration but actual work needed to vet proposals.
A MOTION was made and seconded to Amend 32 to revert to 4 at-large and one BHA member, and in b change 1 to a 2
By a VOTE of 13-11-3 the motion is approved.
An AMENDMENT was made by Neil W and seconded to include “so that the Town's overall priorities are considered in
the context of the areas of preservation, housing and open space to be as balanced as practicable.”
By a VOTE of 26-1-0 the motion is approved.
A MOTION was made and seconded to recommend favorable action on WA 32 as voted by the subcommittee and
amended. By a VOTE of 27-0-0 the motion is approved.
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9:00 pm Possible reconsideration of previous votes on Warrant Articles including, but not limited to, Articles 14, 15,
16, 17 (all relative to Short Term Rentals and submitted by the Moderator’s Committee on Short Term Rentals) and
Article 37 (Declaration of Climate Emergency and adoption of a Climate Crisis Action Plan, submitted by Maya Norton
and Sasha Kalvert)
A report was offered on WA 37 reconsideration of the subcommittee’s original vote by Claire Stampfer. Change to a
2040 goal and removal of 2 qualifiers agreed by the petitioners.
A MOTION was made to amend the previous vote and recommend favorable action on Article 37 as amended by the
subcommittee.
To see if the Town will adopt the following Resolution:
WHEREAS, in April 2016, world leaders from 175 countries recognized the threat of climate change and the urgent need
to combat it by signing the Paris Agreement, agreeing to keep warming, “well below 2°C above pre-industrial levels” and
to “pursue efforts to limit the temperature increase to 1.5°C”; and
WHEREAS, national security experts agree that climate emergency is a threat multiplier contributing to the Earth’s 6th
mass extinction of species; and the present level of global warming has triggered catastrophic changes to the Earth’s
system, including increased wildfires, heat waves, droughts, flash floods, rising seas, and extreme weather; and
continued global warming would further intensify the melting of the glaciers, polar ice sheet collapse, accelerating sea
level rise, superstorms, hurricanes, mosquito-borne diseases, water and food shortages, and civil unrest; and
WHEREAS, across the world, nearly 2,000 local governments in 34 countries have declared climate emergencies,
including over 20 communities in Massachusetts—these emergency declarations being an urgent call to action to
change our current systems, which incur devastation in our regions and contribute, in each and every community, and
by each and every person, to the climate crisis; and
WHEREAS, the Town of Brookline has made significant investments in climate action over the past 20 years through
robust partnerships among the public and nonprofit sectors; and
WHEREAS, the Town of Brookline can act as a leader by taking concrete steps to catalyze a regional Just Transition and
urgent climate crisis mobilization for Life After Peak Oil;
NOW THEREFORE BE IT RESOLVED that the Town of Brookline declare a Climate Emergency, recognizing the climate
crisis and what it demands of us: an emergency response at emergency speed;
and BE IT FURTHER RESOLVED that the Town of Brookline create and adopt an aggressive and strategic Climate Crisis
Action Plan, setting a new target for net zero carbon emissions with a an aspirational goal of 2040—reduced from the
existing target date of 2050—and establishing a plan for carbon neutrality in the earliest economically and technically
feasible timeline;
and BE IT FURTHER RESOLVED that the Town of Brookline commit to keeping the outcomes of vulnerable communities
integral to all Just Transition and urgent climate mobilization efforts;
and BE IT FURTHER RESOLVED that the Town of Brookline invest in public education and action with the mandate of
acting with urgency in creating adaptations for Life After Peak Oil and the climate crisis that is upon us, with a
recommended annual Climate Action Summit, bolstered by strategic working teams acting on specific targets
throughout the year.
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Or act on anything relative thereto
By a VOTE of 24-0-3 the amendment passes.
Reconsideration of Articles 14, 15, 16 and 17.
Neil Wishinsky introduced and explained the distinctions for these articles and offered a recommended procedure for
the amendments to WA 15 & 17.
Chris Dempsey, along with the original petitioners of Article 17 have put forward a revised article 17 and they're going to
be moving their revised article 17. What is below and attached is what was presented as of a couple of days ago, the
key differences between what we've been calling the Dempsey motion which the two Petitioner Susie Roberts and
Maureen Coffey have agreed to.
Key Items /Differences
1.
2.
3.
4.
5.
6.

It raises the occupancy limits from four or six to nine.
There's a small difference in condo association language.
A small difference in notifications to abutters.
It makes inspections optional rather than our language that has inspections at the beginning as mandatory.
It raises the maximum number of days you can rent to 365 so that's one of the two most significant changes.
Forget the fire alarms. The Fire Chief nixed that one and we heard from the Petitioners that they're not going to
buck the Fire Chief.
7. The last one concerns the appeals process.
Neil summarized the red-lined version of WA 15.











An administrative change regarding proof of residential exemption – it tightens it up a bit.
We changed the notification to adjacent abutters instead of abutters within 300 feet and the rationale there was
this is an after- the -fact notification so we're notifying the people most affected. Q: Does adjacent abutter mean
the next condominium on the floor or does it mean the next to building on the street? A: It goes by the property
so if there's one in Brookhouse, all of Brookhouse, since its one property will get notified.
This is a substantial difference. The Dempsey amendment raises the maximum number of days if the operator is
present to 365; we have it as 90 days, whether or not the operator is present. We thought 365 was just too
much. The theory behind this whole thing is let's start small and if there are no problems, then we can expand it
later.
Then you have a difference between when they're home and when they're not home. How are you going to
enforce that? Are you are you going to have the bedroom police coming in at night? We don't think so.
Insubstantial change - regulations may include but not be limited to the establishment of an appeal process.
This is a substantial difference. The subcommittee adopted the Dempsey amendment’s progressive fine
structure. What the AC voted in a couple of weeks ago said $300 for every violation Dempsey amendment
proposed a progressive fee structure, starting at 100 first, second is 230, third is 300 and that's kind of
consistent with other fines and other parts of the bylaws so that seemed reasonable. The way we have it is that
the violation is being fined whether or not they have a guest in the unit whereas they wanted it only to be a fine
when the tenant was in the unit. And we thought, among other things, that it was a significant enforcement
issue.
There are competing amendments when a short term rental is part of a condominium. So what we adopted says
basically when a short term rental is part of a condominium there needs to be a certification signed by the
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condo that the short term rental complies with all the condo documents. If the condo documents are silent and
the condo association certifies that it's silent therefore it complies then it’s allowed. This is the subcommittee’s
amendment. The Dempsey amendment adopted the same principle, but had slightly different language. The
Dempsey amendment said that the condo association would certify it's not prohibited by any condominium
documents which is a slightly different construct than what we had.
The last area of difference in this and is probably the most complex. One thing we discovered yesterday and it gets into
the definition of what is a short term rental unit and this is the key phrase in accordance with national law.
Short term rental excludes properties that are required by law to be licensed as a lodging house because the lodgings
are rented to four or more persons not related to the owner or operator - “within second degree of kindred,” it gets
into this level of detail. From the plain language of the statute, it appears that once you go beyond three it became a
lodging house. Town Counsel concurred. The differences among the different versions are mainly related to the
maximum number of guests you can have, and they were all above three. So we then settled upon language that
recognized the lodging house would kick in at four and it was out of the purview of the STR regulations.
You can plug in various room numbers into the solution, it's a matrix.
MOTION TO BE OFFERED BY STEVE KANES AND NEIL WISHINSKY TO AMEND THE PLANNING AND REGULATION
SUBCOMMITTEE MOTION FOR ARTICLE 15
The following language will offered as substitute language to section 5.11.3.1.e regarding the maximum occupancy of an
STR:
e.
Occupancy is limited in a multi-unit building to a maximum of four (4) guests and in a single-unit building to a
maximum of six (6) guests, provided, however, that any occupancy in excess of three persons who are not within the
second degree of kindred to the person conducting the Short-Term Rental must be in compliance with state and local
law, regulations and code. In addition, a Short-Term Rental shall not operate in the same structure as a lodging house as
defined by law. (NOTE THERE WERE FURTHER EDITS MADE TO THIS MOTION DURING THE MEETING SO THIS MAY NOT
REPRESENT THE FINAL LANGUAGE)
Select Board may have to adjust lodging house regulations.
Q: I would like an understanding of how three suddenly became six, when the statute and Town Counsel’s opinion was
that the statute was absolute and couldn’t be varied.
Counsel Patricia Correa responded: The statutory language says what it says and this morning I delved into case law
and the case law which there's not a lot of and there are some arguably gray areas, but the SJC has suggested that a
degree of permanency is a characteristic of lodging houses so that could be either because the stays are longer or it
could be because there is a contract for example with a business and a lodging operator to house flight attendants or
more transient kinds of stays but on an ongoing basis or some kind of ongoing contract. So based on that, I had the idea
that the lodging house regulations could be amended to draw a line, excluding stays contemplated by the STR bylaw
from the definition of a lodging house because what you're dealing with, assuming that the warrant article passes in
some of these significant respects you have shorter stays, 27 days or fewer, and you have a cap on the number of days
per year, 90 I think. So that lends itself to interpretation that could be codified in the lodging house regulations that if
you're covered by the STR bylaw in these respects, you're not under lodging house and it just kind of draws the line that
way. That gets us away from talking about the three person cap and it opens up the options to have more of a policy
discussion on what the numbers should be because I believe the lodging house regulations could be amended. It would
require Select Board vote, not a town meeting vote. There are some losses that will have to be addressed. It shouldn't
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be done willy-nilly. There could be unintended consequences and code enforcement departments should be involved
with it but I do think it could be handled that way, perhaps better.
Q: Can you have STRs and lodging houses in the same property? A: I think the case law suggests that perhaps you can.
Some of the lodging house cases for example, talk about letting out only a certain portion of the rooms. For example,
the amendment that's proposed by Neil and Steve, that wouldn't permit it. And that certainly is a policy option that can
be included in the language. There's no impediment to doing that.
Q: Why can’t we in Brookline decide in our STR bylaw that we're working on now to define STR as not being a lodging
house? I'm wondering what prevents us from doing something like that. I'm certainly open to sort of taking care of that
issue on both ends, i.e. in the STR bylaw and in our definition under Brookline’s bylaws under lodging houses. A: I think
we both have the view that you should draw a line, a clear line somewhere. You're suggesting perhaps that line could be
drawn in a bylaw. I'm suggesting the line could be drawn into regulation. Again, there could be unintended
consequences and I don't think that we should just draw the line today without understanding the unintended
consequences because there are now certain entities that are licensed as lodging houses that do have short term stays.
There's one that houses families of medical patients in the area. I think Pine Street has one that and so you don't want
to willy-nilly just kind of sweep up different kinds of models into this because we're short on time and we just want to do
it today. I think that it should be something that's done thoughtfully with input. There are also public safety
requirements that need to be thought through. I do think this is the kind of line that should be drawn with more
thorough input of the code enforcement departments and not here because we're kind of short on time. That's my view.
Claire Stampfer highlighted the differences between her amendment and the Kanes/Wishinsky amendment specifically
that the total number of guests is to be limited to a maximum of four in a multi-unit building, including long term
renters.
WA 14 creates a new use table for STRs – already voted
WA 15 sets up the regulatory framework for STRs
•
•
•
•
•
•

only owner occupied dwellings can participate,
inspections by the Town prior to being permitted to rent,
limits on number of days allowed,
Limits the number of guests to 4 (multi-family) or 6 (single-family)
reporting on the Town website,
notification of abutters, and, if the STR is in a condo, a certification by the condo association that an STR
“complies with” all condo documents

WA 16 specifies fines & penalties – already voted
WA 17 is, in effect, a substitute for WA 15
We have amendments offered as follows (and note that the Dempsey amendment to 17 has been blended into the
subcommittee’s recommended language for WA 15):
Move to amend the previous vote

15/17 Reopens 15 & 17

Wishinsky/Kanes amendment 15
Changes the limit of three guests to 4 (multi-family) or 6 (single family) and
prohibits STRs in lodging houses & vice-versa
Stampfer

15

Sets a maximum number of guests so that it includes long term lodgers
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Warren 15
Sets a maximum number of guests so that it includes long term lodgers and removed the limit of no
more than guests per 2 per room – a looser standard than Stampfer
Pehlke/Karon 15
Changes the certification requirement form requiring compliance with “all condominium
documents, by-laws or other governing documents” to require that the documents “expressly permit” STR’s – a much
higher requirement.
Pehlke/Karon 17
Changes the certification requirement form requiring compliance with “all condominium
documents, by-laws or other governing documents” to require that the documents “expressly permit” STR’s – a much
higher requirement.
Stampfer

15

Sets a maximum number of guests so that it includes long term lodgers

Sequence:
Motion to amend the previous vote on WA 15 & WA 17
Subcommittee report & motion on the articles as they were voted by the subcommittee
WA 15 Discussion & votes on the amendments in the following order:
Any motion by the subcommittee that would make Stampfer or Warren moot
Stampfer amendment, if not mooted
Warren amendment, if not mooted
Pehlke/Karon amendment, if offered by a member of the Advisory Committee
WA15 Vote on the main motion, as amended, or not.
WA 17 Discussion and vote on Pehlke/Karon amendment
WA 17 Discussion & vote on the main motion as amended, or not
A MOTION was made and seconded to amend the previous vote on WA 15 to entertain various amendments. By a VOTE
of 25-0-2, the motion carries.
It was decided to go through all amendments for WA 15 to determine if a review of 17 was even necessary.
A MOTION was made and seconded WA 15 for favorable action on the Wishinsky/Kanes amendment (# of guests; STR in
a lodging house)
Q: When we say short term rental we're talking about a condo and we are also including a house? Some of these Airbnb
houses they could have six or seven bedrooms and some houses that are more than nine bedrooms. So this one article
than would limit these houses that have nine plus bedrooms from renting is that correct? This one article would basically
be saying you cannot rent more than six bedrooms? A: 6 guests. That is the policy decision made here.
This is a bit looser than what we voted before.
Q: Are we saying we need to do this because of the state lodging law? A: Counselor Correa noted that the language that
references the local law is intended to provide us now some flexibility to draw the line between STRs and lodging houses
in the future through an amendment of the Select Board lodging house regulations. But again I think it's premature to
draw the line today. I think we need to have the Health Department, the Building Department, Fire Department, etc.
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weigh in to name a few. I'm envisioning that the licensing regulations for lodging houses will say that operators who
comply with the STR bylaw are not subject to licensing as lodging.
In sum, the Wishinsky / Kanes amendment states four guests per unit in a multi-family building, six guests in a single
family home with the additional qualification about not including long term renters and the further qualification about
lodging house is not being STRs and vice versa. By a VOTE of 23-2-2, the amendment passes.
A MOTION was made and seconded for WA 15 - Pehlke/Karon amendment - Condo documents to include express
permission for STR.
Linda Pehlke gave a brief overview of the Pehlke/Karon amendment. Her presentation is attached at the end of these
minutes. The Pehlke/ Karon amendment to WA 15 addresses how a potential STR operator would be certified or denied
to operate within a condominium. I've been a trustee at my 50-unit condominium for over 12 years and Mr. Karon also
serves on a condo board. The interaction between STRs and condominiums is complex and has major implications for
the owners and associations. All of the current versions of WA 15 certification requirements rely on condo documents
that were in place before the zoning change and would certify STRs in condos that simply don’t prohibit them.
Pehlke/Karon says that a STR cannot be certified unless the associations’ documents expressly permit this new use. Each
condominium can determine, based on the will of a super majority of current owners, whether or not they want to allow
this new use. The individuals suing the Town, do not like this proposed amendment because it gives equal voice to the
other condominium owners in their building, who happened to object to having STRs. So this is the legal structure of the
condominium documents. The main point here is that takes a 75% supermajority to amend the documents that control
what the uses within the building and the units. This is an amendment that was recommended by a condo attorney to
prohibit STRs and a neighboring condo adopted this in 2018 as soon as the State did what the state did. The lawsuit
against the Town by an operator in a condominium claims that STRs are not a new use. However, I believe there's
significant evidence that it isn't a use for one. The Town is proposing an amendment to our zoning to allow a newly
defined use, STRs. The state legislature amended Chapter 64 G concerning room excise tax to specifically include short
term rentals access via a digital hosting platform. Almost all condominiums in Brookline created their governing
documents prior to the existence of STRs. As currently drafted Article 15 assumes that STRs will become an allowed use
in condominiums, whose documents are silent on STRs. This is superseding a condominium associations’ rights of selfdetermination, the only option for associations that don't want STRs would be to try to amend their master deed after
the fact of the Town granting the right to do operate STRs. This gives the upper hand to a potential minority who could
block any amendment seeking to prohibit STRs. We've seen in this debate just how motivated current operators are to
retain their STR income - they have a vested interest. The Pehlke Karon amendment is the only fair way to deal with this
situation.
Q: My question is and 'm not sure if it belongs here with Linda's but with the Dempsey amendment, how they had to say
that it wasn't prohibited by the documents and then what the subcommittee is proposing has it say that it complies with
all kinds of documents and it seems to me, and I'm not a lawyer that saying that something isn't prohibitive is a much
clearer cut standard then saying that the short term rental complies with all condo documents. It just seems that it
creates ambiguity that could create mischief. So the unit doesn't comply with some other standard that doesn't have to
do with it being a short term rental then couldn't that end up being a unrelated but a legitimate reason under this, that
would be prohibited? A: Linda's language would replace the language that Carol's asking about in the Kanes/Wishinsky
amendment. “Complies with” versus “not prohibited.
Comment: I'm speaking in support of the Pehlke motion and here's why. When Amy and I were looking for more space
when we had a three year old and a child that was due, we went into an agreement in a two unit condominium, and it
was under agreement and everything. During the inspection process - this was a single family home and had been
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converted into two units. Everything was shared the space - the basement, the backyard, common space. When I was in
the backyard, out from the basement pop these three people. I watch them walk down the driveway, they hopped into
an Uber and they drove off and I really didn't think much about it. Then three o'clock in the morning I woke up kind of in
a panic and I went there and I searched and I found that the person that would have been my co-owner of the
condominium was a champion Airbnb renter. The reason why I tell this story is we have very small children and we
wanted to be in a situation where we could coordinate the kids and keep our eye on them and frankly not want to have,
you know, three or four different parties per week hanging out in the backyard with the swing set, you don't know who
they are. So we ended up getting out of that deal because we knew that this situation was not something that we could
control and we would never ever be able to come to agreement with that person on the first floor. That short term
rental would not be allowed in the unit and I tell that story because we were fortunate. There's a whole bunch of people
in Brookline who have bought into these smaller associations and never in their wildest dreams thought that someone
could be coming onto their what they consider to be their private property and suddenly for 90 days, with a Roberts
motion 365 days a year of a constant turn of a commercial activity, which would be very, very disruptive. So I really think
that we have to protect the agreement that when someone purchases something they thought they were going into a
residential situation and suddenly the town is going to thrust upon them. This is the zoning change and there's nothing
that they can do about it. They don't like it, they got to sell, and I don't think that's fair.
Comment: The Pehlke / Karon amendment actually requires an affirmation, whereas the two other options the
Dempsey Amendment and the one that the subcommittee's offering really in, in essence, lend substance to silence. I
think when people bought their condominiums, or their homes years ago they never assumed their homes were going to
be converted into essentially avocational hotels. It seems to me that when these documents were created when these
condominiums were formed there was nothing explicitly prohibiting this sort of activity because it was illegal. I think
people at the time had that understanding and making it now legal - short term rentals, Airbnb, whatever you want to
call them - whether we start slow or big making them legal now I don't think that that changes the initial understanding
people went into this. There was a social compact, social contract, so to speak I think that the Pehlke /Karon
amendment requiring an affirmation, rather than just being silent on it, is more appropriate so I support them.
Comment: Thank you. I know we spent a lot of time discussing this subcommittee last night and the vote was split it was
three to two. And I was in the minority but I want to tell you why I think it's really important that this motion be
adopted. While it is correct that older condo agreements don't have a prohibition, because this simply wasn't on the
table, as I understand that most condo agreements do have those prohibitions on the conduct of a business enterprise
within the condo, you have these activities and STR activity is unambiguously a business enterprise, it's subject to
business taxes. Hope the same taxes that apply to hotels. It has transient customers who wander through the building
and the very fact that the condo agreement has a prohibition on the conduct of a business activity certainly is an
indication of the intent of the initial purchases of condos in that association to not permit business activities to take
place in their residential space. We spent a lot of time this evening, focusing on the rights of STR operators in terms of
how many days, they can they can run their business. How many people, they can, how many customers they can serve
at a given point in time. And we spent almost no time this evening addressing the rights of people in those buildings that
will be subject to the kind of interference that you've heard people talk about here tonight and that that we heard at the
subcommittee speak to us about in terms of issues that arose. I think the reason I asked, quite frankly, that we adjourn
and take this up again on Thursday is because I don't think this deserve short shrift. I think this is a critically important
issue. You are proposing to take away rights that people thought they had. This is an unambiguous new use for the
reasons that Linda explained. And, you know, yes, you always had people who would at a casual level maybe let out
rooms on a on a short term basis, but it was not a big deal. Now you have an internet platform, multiple internet
platforms that have created a whole new business to the point where even now people are buying whole buildings
worth of apartments and renting them out as de facto hotels. You have regulations dealing with lodging houses, dealing
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with hotels, and these activities kind of slip under the radar, they slip through the cracks and they are not casual
activities. They are they are organized business activities managed by multi-billion dollar internet platforms that find
customers that create the traffic. And I think that people are entitled to the quiet enjoyment of their property and not to
have a presumption that because a condo agreement that was developed 20-30 years ago that failed to address
something that couldn't have been predicted at the time, somehow creates an entitlement of any owner currently to
engage in this kind of business. I think the Pehlke amendment properly addresses this issue, it creates a default
presumption that the condo association does not permit this kind of activity and it requires a condo association to make
an affirmative decision that they want to allow this. I think it's entirely reasonable and I think we should adopt.
Comment: I think we need to face reality that these activities are happening in condos now and if we adopt this
language there are no condos that have an explicit allowance of this activity. So what's really going to happen is it's
going to drive the STRs that are in condos into the shadows and you're going to have the unregulated activities. Now,
you can say, I will just shut them down. But you know, it's going to be like whack a mole. So my suggestion is we go with
the subcommittees language which allows it, if the condo association doesn't prohibit it, and we have a regulated
activity and there's a process that the condo can go through to stop it if they wish.
Comment: In fact, there are condo documents that say that businesses are prohibited the condo association consuming
owner who's running a business and that's what they have to do. The reality is if I reviewed the condo documents and I
thought I was going to rent on any terms, I would have relied on that document and what the documents said. I do own
condos that I rent. In one building it requires a minimum of a six month rental; in the other building it requires a
minimum of a one year rental. They are not new condos. It's not like they anticipated this. They wanted stability, they
put it in their condo docs and that's how it works. When I reviewed the condo docs before I purchased, I knew what I
was buying. I wasn't expecting to do short term rentals, but if I was expecting to do short term rentals and the condo
documents were silent, I might well have relied on that. A number of people do what we're looking at. Here is a
moderate position that says it has to be owner occupied. So we're not talking about absentee businesses. The argument
is a small minority of owners can keep from having them modify the condo docs. Well that's one of the reasons that you
put a supermajority in is to protect that small minority who made the assumption when they bought and reviewed those
documents that this would be permitted. So I think I would support the subcommittee and let’s see how that works out.
Comment: I think that there's a couple of issues here, and one of them is the small units. If you have someone who lives
in one of three or less condos in a building and one person decides to operate an STR that causes disruption to the other
units, that's ridiculous. But you would never get over that 70+ percentage amount to prohibit it, so I support Linda's
amendment because I think it protects the small people and I see no reason why it's a problem to have. For condos,
people can do associations to decide how they want to deal with these things and then do it that way so that everybody
will know what the game is that they're playing whether it's they've lived there for a short time or you've lived there for
a long time. So, I support the Pehlke amendment.
Comment: I support the Pehlke amendment to and like Paul Warren I have a story. Not as interesting or is dramatic of
its history, but I live in a condo association with seven townhouses and my next door neighbor, previous next door
neighbor decided one day she was going to go on a fellowship to Washington DC and she wanted to run an Airbnb right
next door to me. We only have seven units and there are kids who play in a small cul de sac, a private way and
constantly having new people wheeling in and out in Uber's, driving into our cul de sac we were all very upset about it.
The idea that we couldn't control that because out of seven there was, there was one other owner that might not have
agreed to banning it, was very upsetting. I think this Amendment is a form of condo homeowner protection that you
really need. To the point that you don't want to drive them into the shadows, I would much rather have that Airbnb
activity be illegal next door and be able to say to the condo owner, “This is illegal. You got to stop” then have it be
perfectly legal and have no control.
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Comment: Want to support the Pehlke amendment as well. As I mentioned in the last meeting I've heard from several
constituents of mine who live in condos and have experienced the comings and goings not even just in their building but
in the building beside them. Because there's one particular owner who owns several units that they’re renting on a
short term basis and so the problem, as you know Chi Chi because you've made the point a couple of times, with
keeping it illegal for everyone is that it actually will continue to go on. Just like it is now and it could become even more
egregious and abused. If we just say it's illegal and people try to skirt it under, you know, under the rails and we don't
really have any enforcement mechanism so there's that. I do think we need to regulate it, so people can do it, so people
can have some income in some ways, and yet using an amendment like Pehlke / Karon amendment so we empower
condo owners like you and condo associations with some control over their space. I do think it's important that we do
regulate this and I think it's important that we empower homeowners.
Comment: While I am sympathetic with the stories that have been expressed, I don't see how any of them really relate
to the Pehlke amendment in the sense that almost all of them that have been described, if I was paying attention this
late, scenarios in which you don't have an owner who's living in the property, you have somebody who's basically
decided to turn their property into a hotel, which would be excluded by almost all versions of the articles in question
that we have now, my sense is that Lee’s point about the kind of documents that exclude business activities. My
assumption is that that Lee is correct and that excluding business activity in your master documents excludes Airbnbs. In
which case, I don't think that Pehlke amendment makes that much difference. Honestly, except for the potentially
smaller set of condos that don't have such language in their existing documents.
Comment: I'm not a condo owner and I'm not a lawyer, but it strikes me the Pehlke amendment is trying to circumvent
the role of the condo association by relying on a town regulation to prohibit the short term rentals, but the enforcement
authority under this article isn't really that great of a disincentive - great you lose your certificate to be a Short Term
Rental. I expect that there's going to be many people who will continue to try and circumvent this one way or the other.
They think that if a condominium association is really serious about driving this out of the building, they have much
better recourse against a unit owner if they can change their master deed or change their rules and regulations
Comment: I support the Pehlke amendment as well because I'm more concerned about residents having peaceful
quality of life. But with regard to enforcement, the fact that it's not going to be enforced anyway, I am hoping that now
that the Airbnb websites are going to be required to have registration numbers. Those presumably will not be allowed,
unless the condo association has approved these for units. So if we're going to have any that's going to be much more
easy to enforce than whether it's an owner occupied unit. So it seems we might as well throw out the owner occupied
unit part of it, if that is the argument for not having the condo association make specific mention of the allowance of
Airbnbs.
Comment: I wanted to just emphasize, and I don't I don't think I'm repeating but this is an issue for large condominium
associations, but it's a particularly difficult issue for small condo associations. If you find yourself in one of these units in
a small condo association that you always thought you just buying into a small residential unit. And suddenly one of the
owners decides to operate short term rentals there's nothing that you can do under the Town’s regulations and in fact
the Town is pushing the problem onto the association instead of the owner having to figure out how to get their
association to agree. I think that's a very difficult situation. And I will say this, when Amy and I got out of that bad deal
that house sold for about $75,000 less than what we offered for it. I believe that was directly resulting because people
there operate a short term rental.
By a VOTE of 18-7-1 the Pehlke/Karon amendment requiring condo documents’ express permission was approved.
A MOTION was made and seconded to recommend favorable action on WA 15 as amended. By a VOTE of 25-0-1 the
Advisory Committee voted favorable action on the article as amended.
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A MOTION was made and seconded to amend the previous vote on WA 17 to entertain various amendments. By a VOTE
of 5-17-4 the motion fails.
There being no other business, a MOTION was made, seconded and by unanimous vote, the meeting adjourned at
11:59 PM.
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Warrant Article 32, Spring 2021
Capital Subcommittee Report
The Capital Subcommittee met via Zoom on Monday, March 22nd, 2021, to review
warrant article 32. In attendance were subcommittee members Amy Hummel, Carla
Benka, Carol Levin, John Doggett, Harry Freidman and Pam Lodish; Melissa Goff,
Deputy Town Administrator, David Lescohier, TMM Pct. 11, Roger Blood,
Brookline Housing Authority (HAB), and Dennis DeWitt, former Vice Chair,
Preservation Commission, were also in attendance.
Warrant Article 32, submitted by the Select Board, seeks to amend the Town’s
General Bylaws to establish a Community Preservation Committee.
NB: This warrant article will be relevant to Town Meeting only if Question
2, regarding the Community Preservation Act (CPA), prevails in the spring
2021 election. So, while discussion regarding the merits of the CPA itself
may be of interest to committee members and others, they are not directly
related to warrant article 32.
Overview
The Select Board has put forward this article in anticipation of an affirmative
Town wide vote accepting the CPA. If the article passes the Town must create a
Community Preservation Committee (CPC), the duties and powers of which are
set forth in G.L. c. 44B section 5, in order to comply with state law. The
language of this warrant article incorporates the requirements set forth under
state law regarding the CPA and includes the following six (6) sections:
1.
2.
3.
4.
5.
6.

Establishment and Membership
Duties and Responsibilities
Administration and Operation
Amendments
Construction and Severability
Effective Date

The warrant article as originally submitted, seeks to create a nine (9) member
board, the maximum number allowed under state law, which includes state
mandated membership of one member from each of the following:

•
•
•
•
•

the Conservation Commission
the Preservation Commission
the Planning Board,
the Park and Recreation Commission
the Brookline Housing Authority (BHA),

as well as 4 at-large members to be appointed by the Select Board.
The purpose of the Community Preservation Committee is to study the
needs, possibilities, and resources of the Town with regard to the acquisition,
preservation, rehabilitation and restoration of historic resources, land for
recreational use, and community housing; and it must have meetings, hold
hearings, and make recommendations to Town Meeting.
The subcommittee’s primary topics of discussion/consideration
When Capital Subcommittee met it had before it the original warrant article as
well as:
(1) a proposed amendment submitted by the Housing Advisory Board (HAB);
and
(2) a change proposed (but not yet voted), to amend the language and empower
the Brookline Housing Authority Board of Commissioners to select the BHA
representative to the Community Preservation Committee, rather maintain the
current, arguably ambiguous language which may result in the BHA executive
director making the appointment. (All other mandated representatives are to be
appointed by their respective boards and commissions).
The HAB’s Proposed Amendment
The HAB’s amendment proposes to change the composition of the would-be
Community Preservation Committee (CPC), adding a member from its own
board to the list of required members. More specifically, their proposal is to add
a representative from the HAB to the list of boards represented on the CPC, and
reduce the number of at-large members from 4 to 3 (recall that the committee
may have no more than 9 members).

The language changes proposed by the HAB appear below:
Brookline Housing Advisory Board’s (HAB) proposed amendment to Warrant
Article 32
Recommended by a unanimous vote of the Housing Advisory Board on March 17, 2021
Section 1. Establishment and Membership
a. There is hereby established a Community Preservation Committee consisting of nine
(9) members. The membership shall be composed of one member of the Conservation
Commission as designated by such Commission, one member of the Preservation
Commission as designated by such Commission, one member of the Planning Board as
designated by such Board, one member of the Park and Recreation Commission as
designated by such Commission, one member of the Brookline Housing Authority as
designated by such authority, one member of the Housing Advisory Board and three
four(3 4) at-large members appointed by the Select Board.
b. At-large members shall be appointed to the following initial terms: One (1) for a oneyear term, one two(12) for a two-year terms, and one (1) for a three-year term. All
subsequent terms shall be for three years. All other members shall serve a term
determined by their designating bodies not to exceed three years. All members, at-large
and otherwise, are eligible for reappointment. Should any appointing or designating
authority fail to appoint a successor to a CPC member whose term is expiring, such
member may continue to serve until the relevant authority names a successor.
Section 2. Duties and Responsibilities
a. The Community Preservation Committee shall have all of the duties and powers set
forth in G.L. c. 44B §5, including, but not limited to, the following: The Community
Preservation Committee shall study the needs, possibilities and resources of the Town
regarding community preservation. The Committee shall consult with existing municipal
boards, including the Select Board, Conservation Commission, the Preservation
Commission, The Planning Board, the Park and Recreation Commission, the Council on
Aging, the Housing Authority, the Housing Advisory Board and the Advisory Committee.

The HAB’s position
The committee heard from the HAB representative that they felt they ought
to be represented on the CPC because that board serves the local sector of
the Town’s affordable housing. The representative noted that the HAB
serves a broader sector of affordable housing in Brookline, as compared to
the Brookline Housing Authority (BHA), and they (the HAB) are the
trustees of the affordable housing trust fund. He also noted that although the
state mandates only that local housing authorities be included on CPC’s, that
may be in part because not all communities have housing authorities like the
HAB.

Discussion
HAB amendment
The subcommittee expressed concern that regarding the imbalance that
adding a second, mandated housing constituency to the CPC would create.
One member pointed out that if the a HAB representative were added,
historical preservation would likely almost always be under-represented
when compared to other interests.
The committee also acknowledged that circumstances, political winds,
practical needs change, and opportunities sometimes arise unexpectedly, the
subcommittee generally seemed to agree that adding another required seat
and reducing the number of at-large appointments is problematic. If the
BHA were not a state mandated participant, the majority of the committee
would have preferred to remove the BHA from the list and replace it with a
HAB representative; however, that option is not available by law.
There was also general agreement that however CPA funds are eventually
put to use (assuming Question 2 passes), these are fundamentally political
questions, and putting both the BHA and the HAB on the committee,
significantly reduces the flexibility of the current and future Select
Board to respond to community and constituency needs (left with only 3
at-large appointments instead of 4 if the HAB amendment passes). Making
changes and removing either the BHA or the HAB from the CPC in the
future (if removing the BHA ever becomes permissible, or removing the
HAB seems prudent), would be difficult and extremely unlikely.
After much discussion, the subcommittee unanimously voted in favor of the
HAB’s amendment, however, several of the ‘Yes’ votes were cast with
trepidation. Reduction of at-large members (voter/SB accountability) and
creating a disadvantage for historic preservation interests are concerning.
Board and Commission Appointment Powers
Section 1.a. of the original warrant article includes some ambiguous
language that may result in the BHA executive director appointing the BHA
representative to the CPC, instead of the BHA housing commissioner’s
making the designation themselves. See the originally proposed language
from section 1.a. below (emphasis and formatting added):

The membership shall be composed of
1. one member of the Conservation Commission as designated by such
Commission,
2. one member of the Preservation Commission as designated by such
Commission,
3. one member of the Planning Board as designated by such Board,
4. one member of the Park and Recreation Commission as designated by
such Commission,
5. one member of the Brookline Housing Authority as designated by
such authority….
The subcommittee quickly agreed that appointment power should be the
same among all boards and commissions, and that the term “such authority”
as it appears in the article as submitted regarding the BHA, may result in the
executive director appointing the BHA representative. That outcome, though
it may not have been the intent, is a less collaborative and democratic
process when compared to the language directing the appointment of other
mandated boards and commission representatives.
As a result, the subcommittee voted unanimously on an amendment
clarifying who is empowered to designate the BHA representative, (the
housing commissioners), keeping the appointment power and practice at the
BHA in-line with all mandated board and commission appointments, who
appoint representatives from among their own ranks.
Additional Considerations
On March 28th, nearly a week after the subcommittee hearing, the committee
received a letter from one of the original members of the Land Bank Study
Committee (responsible for putting the Community Preservation Act on the
warrant last fall). The letter made several clear and compelling points related
to WA32 for the Advisory Committee to consider.
For example, the Land Bank proposed a nine (9) member committee, and
included only the 5 statutorily required seats (Conservation Commission,
Preservation Commission, Parks and Rec. Commission, Planning Board and
Brookline Housing Authority), in order to give the Select Board as much
flexibility as possible in appointing additional members. The HAB

amendment would arguably undermine the flexibility intended to provide the
most democratic appointment outcome possible. While the committee had
discussed this point, the background information and additional points
(found in the letter), are available for the full Advisory Committee’s
consideration.
Conclusion
The Capital Subcommittee voted on three amendments to WA32:
the HAB’s amendment; and the change from “authority” to “commission”
regarding the BHA appointment – both discussed above. Both motions
passed unanimously but that first was not passed enthusiastically. The
subcommittee voted to include its own amended language in order to
acknowledge and mitigate the disadvantages of the HAB amendment, by
affirmatively encouraging the Select Board to balance the CPC with
appointments that prioritize balance. The subcommittee’s specific language
follows:
The Select Board shall endeavor to appoint such at-large members to provide balance
to the overall committee, so that the representation of the areas of preservation, housing,
and open space are as balanced as practicable.

By a vote of 6-0-0 the Capital Subcommittee voted FAVORABLE ACTION on
Warrant Article 32 amended as follows:
To see if the Town will amend its General By-Laws by adding a new section XXX as follows:
COMMUNITY PRESERVATION COMMITTEE
Section 1. Establishment and Membership
a. There is hereby established a Community Preservation Committee consisting of nine
(9) members. The membership shall be composed of one member of the Conservation
Commission as designated by such Commission, one member of the Preservation
Commission as designated by such Commission, one member of the Planning Board
as designated by such Board, one member of the Park and Recreation Commission as
designated by such Commission, one member of the Brookline Housing Authority as
designated by such Commission authority, one member of the Housing Advisory Board
and three four(3 4) at-large members appointed by the Select Board. When appointing
at-large members, The Select Board shall endeavor to appoint such at-large members
to provide balance to the overall committee, so that the representation of the areas of
preservation, housing, and open space are as balanced as practicable.

b. At-large members shall be appointed to the following initial terms: One (1) for a oneyear term, one two(12) for a two-year terms, and one (1) for a three-year term. All
subsequent terms shall be for three years. All other members shall serve a term
determined by their designating bodies not to exceed three years. All members, at-large
and otherwise, are eligible for reappointment. Should any appointing or designating
authority fail to appoint a successor to a CPC member whose term is expiring, such
member may continue to serve until the relevant authority names a successor.
c. A vacancy of the committee shall be filled by the relevant appointing or designating
authority.
Section 2. Duties and Responsibilities
a. The Community Preservation Committee shall have all of the duties and powers set
forth in G.L. c. 44B §5, including, but not limited to, the following: The Community
Preservation Committee shall study the needs, possibilities and resources of the Town
regarding community preservation. The Committee shall consult with existing
municipal boards, including the Select Board, Conservation Commission, the
Preservation Commission, The Planning Board, the Park and Recreation Commission,
the Council on Aging, the Housing Authority, and the Advisory Committee. As part of
its study, the Committee shall hold one or more public informational hearings on the
needs, possibilities, and resources of the Town regarding community preservation
possibilities and resources, notice of which shall be posted publicly and published for
each of two weeks preceding the hearing in a newspaper of general circulation in the
Town.
b. The Community Preservation Committee shall make recommendations to the Town
Meeting for the acquisition, creation, and preservation of open space; for the
acquisition, preservation, rehabilitation and restoration of historic resources; for the
acquisition, creation, preservation, rehabilitation and restoration of land for recreational
use; for the acquisition, creation, preservation, and support of community housing; and
for rehabilitation or restoration of such open space and community housing that is
acquired or created with CPA funds. With respect to community housing, the
Committee shall recommend, wherever possible, the reuse of existing buildings or
construction of new buildings on previously developed sites. The Committee’s
recommendations to Town Meeting shall be subject to G.L. c. 44B, s. 5(b)(2) and shall
include their anticipated costs.
c. The Community Preservation Committee may include in its recommendation to the
Town Meeting a recommendation to set aside for later spending funds for specific
purposes that are consistent with community preservation but for which sufficient
revenues are not then available in the Community Preservation Fund to accomplish that
specific purpose, or to set aside for later spending funds for general purposes that are
consistent with community preservation.

d. Prior to making its final recommendations to Town Meeting for approval, the
Committee shall present draft recommendations to the Select Board and the Advisory
Committee for comment. A designated member of the Select Board and the Advisory
Committee may serve as liaisons to the Committee.
Section 3. Administration and Operation
a. The Community Preservation Committee shall not meet or conduct business without
the presence of a quorum. A majority of the members of the Community Preservation
Committee shall constitute a quorum.
b. The Community Preservation Committee shall approve its actions by majority vote of
the quorum.
c. Each fiscal year, the Committee shall recommend to Town Meeting an operational and
administrative budget. The timing of such budget recommendation shall be coordinated
with the Town Administrator’s annual operating budget submission to the Select
Board.
Section 4. Amendments
The Community Preservation Committee shall, from time to time, review the administration of
this by-law and make recommendations, as needed, for amendments to the by-law and the
Committee’s administrative practices to improve its operations.
Section 5. Construction and Severability
At all times this by-law shall be interpreted in a manner consistent with G.L. c. 44B, the
Community Preservation Act. Should any section, paragraph or part of this chapter be for any
reason declared invalid or unconstitutional by any court of last resort, every other section,
paragraph, or part shall continue in full force and effect.
Section 6. Effective Date
This Bylaw shall take effect immediately upon approval by the Attorney General of the
Commonwealth. Each appointing authority shall have forty-five (45) calendar days after approval
by the Attorney General to make their initial appointments.
or act on anything relative thereto.

Lisa Portscher
Subject:
Attachments:

FW: Comments on WA 32
CPA Chapter 40B Definitions.pdf

From: Linda Pehlke [mailto:lindaolsonpehlke@gmail.com]
Sent: Friday, March 26, 2021 3:56 PM
To: Michael Sandman
Cc: Lisa Portscher
Subject: Comments on WA 32

Hello Mike: I’m hoping you can forward this to the full Advisory Committee before you take a vote on WA
32. I did not learn of the proposed HAB amendment until after the Capital Subcommittee held their hearing. I
am also sending these comments to the Select Board who have not yet voted on WA 32. Thanks, Linda Olson
Pehlke, TMM Pct. 2
Dear Brookline Advisory Committee: I have serious concerns about the Amendment to WA 32 proposed by the
HAB. I was an original member of the Land Bank Study Committee, which put forward the CPA WA at the
Fall, 2020 Town Meeting.
WA 32 is necessary to establish the Town’s CPA committee which will be making expenditure suggestions to
Town Meeting, should the voters approve the Town’s adoption of the CPA. David and I discussed the potential
options for structuring this committee at length, and we also consulted with Community Preservation Coalition
members to determine what we thought would be the best form of this committee for the Town. We proposed a
9 member committee, which is the maximum possible size, keeping only those 5 statutory, designated seats
required by the CPA statute, namely, Conservation Commission, Preservation Commission, Parks and
Recreation Commission, Planning Board, and the BHA’s Board of Commissioners. That leaves the remaining 4
seats on the CPA Committee as Select Board appointed At-Large seats. We felt this was the best option for a
number of important reasons:
1) We went with the Select Board appointment authority, rather than electing members to the CPA committee,
which was one of the options, as we thought it was best not to politicize the CPA committee, and we wanted to
leave the maximum amount of flexibility for the Select Board to respond to changing conditions.
2) Keeping the maximum number of At-Large seats maintains maximum flexibility for Select Board
appointments to the Committee, because priorities for the Town and on-the-ground opportunities and priorities
will likely shift over time. It is ill-advised to “lock in” in perpetuity another “statutory seat” as proposed by the
HAB.
3) It is ill-advised, in advance of the town wide election to “stack” the Committee in favor of one use or
another. Amending the WA to make the HAB a sixth designated seat, skews the balance on the CPA
Committee towards housing. While it is easy to imagine the bulk of CPA funds going towards housing in the
near future, it is equally likely that the Town will shift its focus to other areas such as open space or
preservation as priorities or specific project opportunities arise in the future. A “stacked” CPA committee going
into the election may dissuade proponents for open space, recreation or historic preservation from supporting
the CPA if it is perceived that their interests are already being marginalized.
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4) It appears that the HAB’s support for the CPA, may be conditional on securing a permanent seat? One can
imagine subsequent committee’s reviewing and voting on this article to also want to lock in a seat for their
committee or board. Support from HAB should not be conditional on their securing a dedicated seat.
5) The BHA Board of Commissioners will have a seat. The CPA has very specific guidelines on how CPA
funds can be used. Funds intended for “community housing” as defined by the CPA will go into the housing
trust fund to be used only for affordable or public community housing for individuals with incomes at 100%
AMI or less. These funds cannot be used to construct or subsidize market rate housing. From the CPA statute,
MGL Chapter 44B Section 2 (excerpt attached), “Community Housing” is defined as: low and moderate
income housing for individuals and families, including low or moderate income senior housing. “Low income
housing” is defined as “housing for those persons and families whose annual income is less than 80 % of the
AMI…” “Moderate Income housing” is defined as “housing for those persons and families whose annual
income is less than 100% of AMI..” This level of affordability means that CPA funded community housing
must be 100% affordable.
6) The Select Board will be free to appoint members to the CPA committee, including potentially a member of
HAB. There is value in retaining flexibility. There is value in not “stacking” or “unbalancing” the Committee
prior to the election.
Please support the original version of WA 32.
Sincerely, Linda Olson Pehlke, TMM Pct. 2

Linda Olson Pehlke, MUP, TMM Pct. 2
617.232.1965 - home
617.584.9512 - mobile
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Brookline Advisory Committee
Sustainability Subcommittee
Report on Warrant Article 26
The Sustainability Subcommittee of the Advisory Committee held a public hearing on April 12,
2021 to review Warrant Article 26 of the May 2021 Annual Town Meeting. Due to current
health concerns, the hearing was held via Zoom. In attendance were Subcommittee members
Carlos Ridruejo (chair), Pam Lodish, Claire Stampfer, David Pollak, Alok Somani and ad hoc
member Steve Kanes. Presenting on behalf of the petitioners of Warrant Article 26, were Jesse
Gray, and Lisa Cunningham. Also present were petitioners Kathleen Scanlon, Werner Lohe,
Scott Englander. Also present were State Representative Tommy Vitolo, Town Cousel Jonathan
Simpson Building Commissioner Daniel Bennet, Planning and Community Development Director
Alison Steinfeld and Planner Victor Panak and members of the public EDAB Chair Paul Saner,
Linda Pehlke, and others.
SUMMARY
Warrant Article 26 (WA26) seeks to amend Town Zoning By-Laws to incentivize Fossil Fuel Free
(FFF) infrastructure in new construction and significant rehabilitation of buildings by special
permit. It gives Special Permit applicants of new construction and significant rehabilitation the
option to obtain a non-expiring permit if their project avoids the use of fossil fuel infrastructure
(for heating and hot water), or obtain an expiring permit if they so choose to use fossil fuel
infrastructure. When the expiring permit expires, the project would be out of compliance and
would be subject to fines, until the project is modified into a non-fossil fuel (electric) project.
Research laboratories and medical facilities are exempt from this Warrant Article.
RECOMMENDATION
The Subcommittee is of the view that Warrant Article 26 represents a worthy direction towards
fulfilling the Town’s Climate Action goals and is an appropriate response to the Massachusetts
Attorney General’s Municipal Law Unit disapproval of the November 2019 Special Town
Meeting’s Warrant Article 21 (WA 21). After subsequent meetings and amendments, the
Subcommittee voted unanimously 5-0-0, to a recommendation of FAVORABLE ACTION on
Warrant Article 26, as amended by the Petitioners and presented to the Subcommittee.
BACKGROUND
In November 2019 Town Meeting approved Warrant Article 21 (WA21) which was a proposed
general by-law aimed to prohibit the installation of new fossil-fuel infrastructure in new
construction and significant rehabilitation projects. Later in 2020, the Massachusetts Attorney
General’s Municipal Law Unit disapproved WA 21, citing conflicts with the State Building Code
and natural gas legislation. The Attorney General’s Office suggested that the policy goals may
implemented via an incentive. Warrant Article 26 aims to limit the installation of new fossil-fuel
infrastructure in new construction and significant rehabilitation through the existing special
permitting process.
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Under this Article, a special permit for a project that includes new construction or significant
rehabilitations may be issued only if the proposal does not include new fossil fuel
infrastructure. If it does, the special permit would expire in 2030 or after five years after it is
issued—whichever comes later. The permit would also expire upon the transfer of the property
outside the family who requested it. Upon the expiration of such a permit, the owner would be
required to bring the property into zoning compliance by removing and replacing the fossil fuel
infrastructure which was under the permit with electric alternatives. The Article also requires
the Town to notify the holders of the Special Permit of the expiration of the permit well in
advance of the final expiration date.
Definitions. Under this Warrant Article, Significant Rehabilitation is defined as the
reconfiguration of space and/or building systems, in which the Work Area is more than 50% of
the gross floor area, for commercial/mixed used projects; and the reconfiguration of space or
building systems, in which the Work Area is more than 75% of the gross floor area for
residential projects. The Work Area is defined as the sum of those portions of a building
affected by alterations for the reconfiguration of space or building systems, and new floor area
added as a result of the alteration. On-Site Fossil-Fuel Infrastructure is defined as fossil-fuel
piping that is in a building except for fuel gas piping connecting a supply source to the meter or
the fossil-fuel piping related to backup electrical generators, cooking appliances or portable
propane appliances for outdoor cooking and heating.
Exceptions. There are several exceptions to this Warrant Article:
1. Projects which require a Special Permit due to Change of Use but do not require New
Construction or Significant Rehabilitation.
2. Projects with floor areas of at least 10,000 square feet, required to produce hot water
from centralized hot water systems when the Engineer of Record certifies that no
commercially available electric hot water heater can meet the building’s hot water
demand for less than 150% of installation or operational costs, compared to a
conventional fossil-fuel hot water system.
3. Projects in which non new fossil-fuel piping is installed or extended.
4. Projects subject to a Waldo-Durgin Overlay District Special Permit or a Fisher Hill Special
Overlay District Special Permit.
5. Research laboratories for scientific or medical research, and health care uses that
require licensure or certification as a health care facility by the Massachusetts
Department of Public Health.
6. Projects in which repairs or replacement of any existing portions of a fuel piping system
is required by the Plumbing and Gas Fitting Inspector because of safety.
7. Projects solely requiring a special permit, due to Design Review requirements (Section
5.09), due to their location.
8. Project solely requiring a special permit under the so called “Deadrick Case”.
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The Warrant Article would apply to Special Permits issued after September 1, 2021. Permits can
be extended annually by Zoning Board of Appeals.
Waivers. The Zoning Board of Appeals (ZBA) may be approved a waiver of compliance with
WA26 if the applicant can demonstrate, that strict compliance with the requirements would be
financially infeasible or if strict compliance with the requirements would result in the loss of
new affordable housing units eligible for inclusion in the Department of Housing and
Community Development Chapter 40B Subsidized Housing Inventory.
Guidelines, Procedures and Regulations. In order to incentivize this type of fossil-fuel free
construction, the Warrant Article dictates no later than September 1, 2021, the Planning Board
should adopt a set of guidelines for procedures and waivers that would provide for the uniform
and equitable application of the Article. It also suggests that the ZBA should consider such
guidelines in making their decisions on special permit subject to the Article.
PUBLIC COMMENT
There was extensive comment, for and against this Warrant Article, which is included below.
DISCUSSION
Members of the Subcommittee asked several questions on the proposed Warrant Article.
Comparison to STM 2019 WA21. Members of the Subcommittee analyzed the comparison of
Warrant Article 26 with STM 2019 WA21. It was noted through the question-and-answer
process that there are significant differences between the two Articles.
1. The definition of Fossil-Fuel Infrastructure is significantly different. In WA26 Fossil-Fuel
Infrastructure includes the combustion facility, i.e. a gas furnace, while in WA21 the
infrastructure is limited to the piping used to distribute fuel. In a subsequent meeting,
the Petitioners agreed to remove combustion facilities from the definition in WA26, so
that it is aligned with WA21.
2. In WA21, the Work Area calculation does not include the additional New Construction
square footage in the denominator, therefore changing the number of projects that
would be fall under Significant Rehabilitation. As an example, a large addition to a small
existing building would trigger WA26 but not WA21. The Subcommittee recognized that
this could be a loophole in WA21 and therefore agreed to the new definition in WA26.
3. In WA21, there is no reference to Change of Use. In WA26 it was inadvertently written
that a Change of Use, by itself, would seem to trigger the expiring permit. The
Petitioners clarified that was never the intention of WA26 and in subsequent discussion,
the language was clarified to show the original intent that a Change of Use would need
to be tied to Major Rehabilitation or New Construction to a Change of Use for the Article
to be triggered.
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4. In WA21, there was a clear date in which the Warrant Article would go into effect, while
in WA26 it goes into effect immediately. In a subsequent meeting, the Petitioners
agreed to a start date of September 2, 2021 would be beneficial to the permitting
process.
5. In WA21 there was an Appeals and Waiver process which involved a specialized board
set up for that purpose, while in WA26 it falls under the Zoning Board of Appeals. The
Subcommittee was in agreement with this change.
Incentive. There was extensive discussion on whether the Warrant Article is a true incentive as
suggested by the Attorney General’s Office. Is it an incentive, or a requirement? It was
concluded by the Subcommittee that perhaps it is best for the AGO’s office to make that
determination.
Laboratories and Medical Facilities. Research laboratories are exempt, as in WA21, based upon
the recommendation of the Economic and Development Advisory Board, and is defined as
research laboratories for scientific or medical research and health care uses that require
licensure or certification as a health care facility by the Massachusetts Department of Public
Health.
Waiver Process. Members of the Subcommittee asked for clarifications on the waiver process.
As noted above, there were major differences with WA21. There was also discussion of the
possible need to hire experts by the Town, at the expense of the owner, to evaluate the waiver
requirements. The Petitioners clarified that most likely, these experts are already part of the
project design team, so the added cost would be minimal.
Extensions. It was clarified that the Zoning Board of Appeals has the discretion to grant multiple
one-year extensions of the Special Permit.
Expiration of the Special Permit. There was extensive discussion of what would happen when
the Special Permit would expire. Town Counsel clarified that the project would be out of
compliance and action would have to take place to remedy this. The owner would then be
required to bring the property into zoning compliance by removing and replacing the fossil-fuel
infrastructure which was under the permit, with electric alternatives. There was also discussion
on how it affects condominium and rental markets. Town Counsel reminded the subcommittee
that prospective owners would have to do their due diligence and accept the risks of purchasing
a property with an expiring permit. It was doubtful that financial institutions would offer
financing in such cases. Commissioner Bennet reminded the Subcommittee that this Warrant
Article still would have to go through the approval process of the AGO and the possibly be
tested in court if there were lawsuits against permit decisions of the ZBA granted under its
provisions.
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State Climate Bill. There was discussion on how this Warrant Article would coexist, be
compatible, or necessary, now that the Commonwealth has new legislation dealing with the
built environment and climate change. Representative Vitolo clarified that the timeline at the
state level is very slow, and that there would be no visible effect until at least 2023, so more
immediate local action is warranted. He also reminded the Subcommittee that the State’s
climate carbon-neutral definition may be watered down by the time it goes into effect. The
members of Subcommittee were in agreement with Rep. Vitolo and the Petitioners of the
urgency in the matter.
Planning Department. Mr. Panak reviewed the concerns that the Planning Department has
with this Warrant Article. These included an increase in workload for the staff, as there is a
large number of Special Permits issued annually. Almost all new commercial or multi-family
projects, especially in north Brookline, require a Special Permit and already go through a
complicated permitting process. The Department is concerned that the new WA26
requirements may further dampen the rate of construction of multi-family projects through the
Special Permit process and could have the opposite effect on projects through the Chapter 40B
process. Another concern was cost parity for operation of all-electric buildings and what effect
that would have on tenants, especially those with less economic means. Finally, there was
discussion of the Planning Department’s research of zoning-based fossil-fuel free incentives and
how it is perceived by developers and other industry experts as a non-viable option.
Enforcement. Commissioner Bennet and staff discussed with the Subcommittee, the possibility
that this Warrant Article may add more staff time and resources for enforcement, especially in
the early stages. It was also mentioned that when projects owners decide to litigate a decision
taken by the Town or ZBA, it places a heavy burden on the Department staff. This would
increase the work of Plumbing Inspectors and Building Inspectors. Petitioners reminded the
Members that projects owners may already have experts on board, and that fossil-fuel free
construction should be the direction projects should go. The petitioners also noted that this
Warrant Article expresses the Town’s values, so money spent by the Town would be money
well spent.
In order to give the Petitioners time to respond to the questions and issues that were raised in
the public hearing the Members of the Subcommittee voted to continue the meeting. It was
agreed by the Subcommittee that chair Ridruejo and ad hoc member Kanes would meet with
the Petitioners to discuss outstanding items to be discussed at a subsequent public meeting on
April 22. Subsequently, Mr. Ridruejo and Mr. Kanes met with the Petitioners and members of
EDAB in several meetings to work on outstanding issues and proposed amendments. The
Subcommittee is very appreciative of the collaborative environment in which these meetings
took place.
The full Subcommittee met again on April 22. Chair Ridruejo updated the Subcommittee on the
amendments that had been made by the Petitioners since the previous meeting. He was also
mentioned how other boards in Town had voted on this Warrant Article. After a relatively short
5
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discussion on the amendments, the Subcommittee voted unanimously 5-0-0, to a
recommendation of FAVORABLE ACTION on Warrant Article 26, as amended by the Petitioners
and presented to the Subcommittee.

ARTICLE 26, [Fossil Fuel Free (FFF) Incentivization via Special Permits]
Jesse Gray (TMM, P10), Lisa Cunningham (TMM, P15), Kathleen Scanlon (TMM, P3), Werner
Lohe (TMM, P15), Scott Englander (TMM, P6)
To see if the Town will adopt the following new zoning by-law, to be numbered appropriately:
§__.01 Purpose
This Article is adopted by the Town of Brookline, to protect the health and welfare of the
inhabitants of the Town from air pollution, including greenhouse gas emissions that cause
climate change and thereby threaten the Town and its inhabitants.
§__.02 Definitions
As used in this Article, the following terms shall have the following meanings:
“New Building” is defined as a building not in existence on the date of an application for a
special permit that is subject to this Article.
“On-Site Fossil Fuel Infrastructure” is defined as fossil fuel piping that is in a building, in
connection with a building, or otherwise within the property lines of premises, including piping
that extends from a supply source; provided, however, that “On-Site Fossil Fuel Infrastructure”
shall not include:
a. Fuel gas piping connecting a supply source to a meter or to the meter itself; or
b. Fossil fuel piping related to backup electrical generators, cooking appliances or portable
propane appliances for outdoor cooking and heating.
“Significant Rehabilitation” is defined as an alteration, requiring a building permit, to a building
in existence on the date of an application for a special permit that is subject to this Article, and
that:
a. For existing buildings regulated by the 9th Edition of the Massachusetts State Building
Code 780 CMR 51.00, the Massachusetts Residential Code, includes the reconfiguration
6
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of space or building systems, in which the Work Area is more than 75% of the gross floor
area as defined in the Zoning By-Law, prior to the project; or
b. For existing buildings regulated by the 9th Edition of the Massachusetts State Building
Code 780 CMR 34.00, the Massachusetts State Basic Commercial Code, includes the
reconfiguration of space and/or building systems, in which the Work Area is more than
50% of the gross floor area, as defined by the Massachusetts Building Code, prior to the
project.
“Work Area” is defined as the aggregate area of those portions of a building affected by
alterations for the reconfiguration of space or building systems, including new floor area added
as a result of the alteration, as indicated in the drawings associated with a building permit
application. Excluded from the calculation of Work Area are those portions of a building where
only repairs, refinishing or incidental work occur or where work not initially intended by the
applicant is specifically required by an inspector from the Building Department pursuant to the
applicable building code.
§__.03 Applicability
The requirements of this Article shall apply to all special permit applications for New Buildings
or Significant Rehabilitations proposed to be located in whole or in part within the Town or for
uses to be located within such New Buildings or Significant Rehabilitations, as well as to
applications for the continuation of New Buildings, Significant Rehabilitations or uses
authorized by a special permit previously issued subject to this Article, except as follows:
a. The requirements of this Article shall apply only to project proposals that
1. Require a special permit pursuant to Sections 9.03, 9.04, 9.05, 9.08, or 9.10 for
the proposed structure, alteration or use; and
2. Include a New Building or Significant Rehabilitation as defined in this Article.
b. The requirements of this Article shall not apply to any application for a special permit
filed on or before the later of September 1, 2021 or the date of first issuance of Planning
Board guidelines pursuant to Section __.07.
c. The requirements of this Article shall not apply to the piping, in buildings with floor
areas of at least 10,000 square feet, required to produce potable or domestic hot water
from centralized hot water systems if the Engineer of Record certifies that no
commercially available electric hot water heater can meet the building’s hot water
demand for less than 150% of installation or operational costs, compared to a
conventional fossil-fuel hot water system.
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d. The requirements of this Article shall not apply to the extension or modification of
heating systems via HVAC system modification, or modification of radiator, steam, or
hot water piping if fossil fuel piping is not installed.
e. The requirements of this Article shall not apply to any building being constructed
subject to a Waldo-Durgin Overlay District Special Permit, as described in Section
5.06.4.k, or a Fisher Hill Special Overlay District Special Permit, as described in Section
5.06.4.l.
The requirements of this Article shall not apply to:
1.

Research laboratories for scientific or medical research, and

2. Health care uses that require licensure or certification as a health care facility
by the Massachusetts Department of Public Health.
f. The requirements of this Article shall not apply to repairs or replacement of any existing
portions of a fuel piping system deemed unsafe or dangerous by the Plumbing and Gas
Fitting Inspector.
g. The requirements of this Article shall not apply to any application for a special permit,
made pursuant to the Design Review requirements of Section 5.09, if no other special
permit is otherwise required.
h. The requirements of this Article shall not apply to any application for a special permit
for the renovation, reconstruction, alteration or extension of a nonconforming single or
two-family residence, where the only relief needed represents an increase or
intensification of a nonconformity lawfully in existence at the time the applicable
provision of the Zoning By-Law became effective.

§__.04 Climate Responsive Conditions for Approval of Special Permits
Except as otherwise provided in this Article, the Board of Appeals shall not approve any special
permit application made pursuant to Sections 9.03, 9.04, 9.05, 9.08, or 9.10 unless the Board
finds that:
a. The proposal does not involve the installation of any new On-Site Fossil Fuel
Infrastructure or the continuation of any On-Site Fossil Fuel Infrastructure installed
pursuant to a special permit previously issued subject to this Article; or
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b. The proposal involves the installation of On-Site Fossil Fuel Infrastructure or the
continuation of any On-Site Fossil Fuel Infrastructure installed pursuant to a special
permit previously issued subject to this Article; provided, however, that either:
1. Except as otherwise provided in §__.04(b)(2), the special permit shall be
conditionally approved for a term not to exceed five years from the date of its
first exercise or until January 1, 2030, whichever is later; or
2. Where a special permit has previously been issued subject to §__.04(b)(1), it
may, for good cause, be renewed, one or more times, for a term not to exceed
one year; or
3. The special permit shall be approved on the condition that it is personal to the
applicant and is non-transferrable, including by the transfer of stock or other
ownership interest in a business organization or trust, except in the case of an
owner’s primary residence to an immediate family member or to a trust for
which the owner or an immediate family member is the primary beneficiary;
and provided further that, at the applicant’s request, the Board of Appeals may modify
the special permit to run with the land in perpetuity, upon a finding that the applicant has
removed, disconnected or otherwise permanently disabled any On-Site Fossil Fuel
Infrastructure that was subject to this Article at the time the special permit was first
granted.
§__.05 Waivers
A waiver from the requirements of §__.04 may be approved by the Board of Appeals, in its
special permit decision, upon a finding:
a. If supported by a detailed cost comparison provided by the applicant, that strict
compliance with the requirements of Section __.04 would be financially infeasible,
including after utilizing available rebates and credits, or otherwise impractical to
implement; or
b. That strict compliance with the requirements of Section __.04 would result in the loss of
new affordable housing units eligible for inclusion in the Department of Housing and
Community Development Chapter 40B Subsidized Housing Inventory.
No modification of a special permit, the rights under which have previously been exercised, shall
grant a waiver from the requirements of this Article. In considering any waiver request, the
Board of Appeals shall evaluate whether particular portions of a project are financially infeasible
or impractical to implement, or would result in the loss of new affordable housing units, and the
Board of Appeals shall issue waivers narrowly for those portions, where appropriate, rather than
for an entire project.
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§__.06 Notices
For a special permit granted subject to Section __.04(b), any notice that is required to be
recorded pursuant to M.G.L. c.40A, §11, shall include a statement detailing the condition upon
which the special permit was granted.
For all properties subject to a special permit conditioned on a time limitation pursuant to Section
__.04(b)(1), the Building Commissioner will provide notice to the owner of record of the
expiration of said special permit and the requirement of compliance with this Article. Such
notice will be first provided not less than three (3) years prior to the expiration of such a special
permit, and annually thereafter; provided, however, that the failure of the Building
Commissioner to issue timely notices pursuant to this section shall not be deemed to prevent the
Building Commissioner from seeking to enforce the requirements of this Article or otherwise to
operate as a defense to any such enforcement action.
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§__.07 Rules, Regulations, and Guidelines
No later than September 1, 2021, the Planning Board shall adopt, and may in its discretion
thereafter amend, guidelines for procedures and waivers that will provide for the uniform and
equitable application of this Article. The Planning Board may consider such guidelines in
issuing advisory reports pursuant to Section 9.04(5), and the Board of Appeals may consider
such guidelines in making special permit decisions subject to this Article.
Or act on anything relative thereto.
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Economic Development
Advisory Board
333 Washington Street
Brookline, MA 02445
617-730-2468
Robert Sperber, Founder
Emeritus
Anne R. Meyers, Co-Chair
Paul Saner, Co-Chair
Cliff Brown
Derrick Choi
Alan Christ
Susan Houston
Kenneth Lewis
Carol Levin
Thomas Nally
Marilyn Newman
Alden Raine
Sandi Silk

April 26, 2021
RE: WA 26
Dear Advisory Committee, Select Board, and petitioners of WA 26,
The Economic Development Advisory Board (EDAB) conducted a public hearing on April
5th. No support for the article as filed was expressed by members. The hearing was closed,
and no vote was taken.
Two members of EDAB were designated to work with the proponents with the goal of a
consolidated amendment incorporating changes requested by EDAB, the Sustainability
Subcommittee of Advisory and others for consideration at a follow up meeting scheduled
for April 21. EDAB’s Co-Chairs sent detailed comments to the petitioners in a letter dated
April 9th.
The petitioners provided EDAB with a memo dated April 19th addressing issues raised in
the EDAB letter and summarizing all of the proposed changes in an amended article.
These included a declarative lab exemption, and a delayed implementation designed to
facilitate a smooth transition. The petitioners committed to coordinate drafting of proposed
guidelines for procedures and waivers, with opportunity for staff and other expert input.
The draft guidelines are to be provided to the Planning Board who will hold a public
hearing on the proposal, and the Article will not take effect until the Planning Board
adopts guidelines.
The memo and other issues were discussed at EDAB’s April 21st meeting. EDAB then
voted 6-3-1 in favor of the amended article, with the understanding that Town Counsel was
still reviewing the clause related to the Deadrick case.
Sincerely,
Anne Meyers & Paul Saner, EDAB Co-Chairs

BROOKLINE ADVISORY COMMITTEE
Planning and Regulation Subcommittee
Report on Warrant Article 8 – Spring 2021
The Planning and Regulation Subcommittee of the Advisory Committee held a public hearing on
March 29, 2021, to discuss and possibly vote upon Warrant Article 8, as submitted by the Select
Board. Due to health concerns, the hearing was held via Zoom. Attending were P&R
Subcommittee members Steve Kanes (Chair), Carlos Ridruejo, David Pollak, Lee Selwyn, and
Neil Wishinsky; Jonathan Simpson, Associate Town Counsel, representing petitioner Select
Board; also attending were members of the public, including Advisory Committee member Alisa
Jonas, and Judith Leichtner.
SUMMARY
In accordance with the issuance by the Zoning Board of Appeals of a Comprehensive
Permit to the Developer of The Residences of South Brookline (Hancock Village), the
Developer of Hancock Village is required to issue: (1) an easement in favor of the Town for
emergency access to the site, and (2) a restrictive covenant in favor of the Town not
allowing the Developer to construct any additional new buildings or paved surfaces on the
site not permitted by the Comprehensive Permit.
Warrant Article 8 authorizes the Select Board to accept both the easement and restrictive
covenant. Town Meeting authorization is required because acceptance of the easement and
restrictive covenant constitute a transfer of interests in land that must be authorized by
Town Meeting. Both have been approved by the Select Board contingent on Town Meeting
authorization.
The Subcommittee unanimously recommends FAVORABLE ACTION on Warrant Article
8.
BACKGROUND
Petitioner’s warrant article provides in full as follows:
ARTICLE 8
To see if the Town will vote to authorize the Select Board, on such terms and conditions that are
in the best interest of the Town, to accept:
(1) a grant of an easement from ROSB Realty LLC, or one of its successors or assigns, for
ingress and egress in, over and through land between Thornton Road and land described as the
Lot E1 Surface Parking Lot, more specifically shown as the “Easement Area” on the diagram
below. Said easement is further described in the Emergency Access Easement Agreement
previously approved by the Select Board contingent on subsequent Town Meeting authorization.
For reference, Lot E1 is located on Parcel 3B shown on a plan entitled “Hancock Village, Plan of

Land in Brookline/Boston, MA (Norfolk/Suffolk County) Scale 1” = 100’, Date: September 20,
2018 by Precision Land Surveying, Inc.” recorded with the Norfolk Registry of Deeds (the
“Registry”) at Plan Book 684 of 2019, at Page 61.
and
(2) the restrictive covenant in favor of the Town between the Town and The Residences of
South Brookline LLC and ROSB Realty LLC prohibiting the construction of any new structures
or paved surfaces not permitted by the Comprehensive Permit (issued to The Residences of
South Brookline LLC and filed with the Brookline Town Clerk on February 20, 2015 and
recorded with the Registry on November 1, 2019 in Book 37307, Page 241) on the property
shown as Parcels 3A, 3B, 3C and 3D on that certain plan entitled “Hancock Village, Plan of
Land in Brookline/Boston, MA (Norfolk/Suffolk County) Scale 1” = 100’, Date: September 20,
2018 by Precision Land Surveying, Inc.” recorded with the Registry at Plan Book 684 of 2019, at
Page 61-66. The restrictive covenant is further described in the Declaration of Restrictive
Covenant previously approved by the Select Board contingent on subsequent Town Meeting
authorization.
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Or act on anything relative thereto.
___________________
Warrant Article 8 authorizes the Select Board to accept an emergency easement and a restrictive
covenant from ROSB Realty LLC and The Residences of South Brookline LLC (collectively, the
“Developer”) in connection with the Developer’s construction of the Residences of South
Brookline 40B development. The conveyance of these two interests in land by the Developer are
in accordance with the Developer’s Comprehensive Permit (as modified, the “Comprehensive
Permit”), and both interests are memorialized in corresponding recordable instruments (an
Emergency Access Easement Agreement and the Declaration of Restrictive Covenant) that have
previously been voted on and executed by the Select Board contingent on subsequent Town
Meeting authorization.
The Emergency Access Easement Agreement is a non-exclusive easement allowing fire trucks,
other emergency vehicles and other public emergency apparatus to access a surface parking lot
and appurtenant buildings directly from Thornton Road, as contemplated by the Comprehensive
Permit.
The Declaration of Restrictive Covenant is a restrictive covenant prohibiting construction of any
new buildings or paved surfaces not permitted by the Comprehensive Permit on the property
shown as Parcels 3A, 3B, 3C and 3D on that certain plan entitled “Hancock Village, Plan of
Land in Brookline/Boston, MA (Norfolk/Suffolk County), as contemplated by the
Comprehensive Permit, as it may be amended from time to time. For ease of reference, this is the
area surrounding the large, multi-family component of The Residences of South Brookline
development as well as the northern edge of Hancock Village.
Copies of the Emergency Access Easement Agreement and the Declaration of Restrictive
Covenant are posted online alongside the Warrant on the Town’s website.
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PUBLIC COMMENT
The public comment focused principally on the provision of the restrictive covenant that
prohibited the construction of any additional new buildings or paved surfaces not permitted by
the Comprehensive Permit. The Comprehensive Permit is defined to mean the Comprehensive
Permit “as so amended, and as may be further amended from time to time”. This language means
that the terms of the Comprehensive Permit with respect to this subject matter are incorporated
into the restrictive covenant and that those terms may be amended from time to time by the
Zoning Board of Appeals. There was some criticism regarding this approach, Associate Town
Counsel observed that this was carefully negotiated and that there is no opportunity at this
juncture to negotiate changes to the terms. Subsequent to the hearing, Associate Town Counsel
confirmed that the Declaration of Restrictive Covenant contains all of the conditions and
provisions that are required or contemplated in accordance with the terms of the Comprehensive
Permit (as does the Emergency Access Easement Agreement).
There was also a question as to what amendments have been made to date to the Comprehensive
Permit. Associate Town Counsel stated that all of the amendments to the Comprehensive Permit
to date have been deemed insubstantial. Mr. Simpson also stated that it was always contemplated
that the Declaration of Restrictive Covenant would be entered into just prior to the certificate of
occupancy be issued. It appeared to the Subcommittee that such timing made no substantive
difference.
Finally, it was noted that the restrictive covenant was not applicable to all of Hancock Village,
but only the area subject to the Comprehensive Permit - the area surrounding the large, multifamily component of the Residences of South Brookline development, as well as the northern
edge of Hancock Village.
DISCUSSION
There was a very limited discussion by the Subcommittee, given that there was no opportunity at
this time for the Town to seek any changes to either the restrictive covenant or the easement, and
that there seemed to be no logical reason for Town Meeting not to authorize the Select Board to
accept both the restrictive covenant and the easement.
RECOMMENDATION
By a vote of 5-0-0, the Planning and Regulation Subcommittee recommends FAVORABLE
action on Warrant Article 8.
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To:
From:
Date:
Re:

Moderator’s Short‐Term Rental Law Committee
Patty Correa
2/4/2021
2018 Mass. Acts ch. 337 v. “lodging houses” v. “bed and breakfast homes”

Below is a summary of relevant provisions of 2018 Mass. Gen. Laws c. 337 that are now codified at
Massachusetts General Laws ch. 64G (otherwise known as the “STR law”). In light of discussions last
night, I have added highlighting to emphasize provisions regarding the exclusions from the State
statutory definition of “short‐term rental” and on taxes/fees (and again, the warrant articles from the
Fall 2020 Town Meeting incorporated the State law definition). I also attach the full law. As I said last
night, there certainly is the ability, whether under the auspices of this Committee or otherwise, to
propose regulations for “lodging houses” (or any other entity excluded from the State STR definition,
whether that be “bed and breakfast establishments” and/or “bed and breakfast homes”; you can see
from the below and attached that the State statute excludes a number of different lodging business
models from “STRs” that are addressed in other laws/licensing schemes). If you would like to explore
additional local regulation of these other lodging models covered by different laws/licensing schemes
(that would be beyond the Select Board’s Lodging House Regulations posted on the Town website I
brought to your attention last night), I recommend that be done through separate warrant article(s)
proposing different by‐laws addressing those business models and licensing schemes. I am happy to
answer any additional questions in this regard.
RELEVANT DEFINITIONS:
G.L. c. 64G, s. 1 [Definitions of entities subject to local excise tax]
“Bed and breakfast establishment” – private owner‐occupied house where 4 or more
rooms are let, breakfast is included, and reservations are made in advance.
“Bed and breakfast home” – private owner‐occupied house where 3 or less rooms are
let, breakfast is included and reservations are made in advance.
“Short‐term rental” – lodging that is not a bed and breakfast establishment, hotel, motel
or lodging house where 1) at least 1 room or unit is let, and 2) reservations are made in
advance.1
“Lodging house” – as per G.L. c. 140 s. 23. [Town Regs Def.: “Every dwelling or part
thereof which contains one or more rooming units in which space is let or sublet for

1

Full statutory definition: “‘Short‐term rental’, an owner‐occupied, tenant‐occupied or nonowner
occupied property including, but not limited to, an apartment, house, cottage, condominium or a
furnished accommodation that is not a hotel, motel, lodging house or bed and breakfast establishment,
where: (i) at least 1 room or unit is rented to an occupant or suboccupant; and (ii) all accommodations
are reserved in advance; provided, however, that a private owner‐occupied property shall be
considered a single unit if leased or rented as such.”
1
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compensation by the licensee, owner or operator to four or more persons not
within the second degree of kindred to the person compensated. The term Lodging
House shall include: boarding houses, rooming houses, inns, bed and breakfast
establishments, dormitories, fraternity houses and other similar dwelling places.
[Hotel: satisfies requirements of c. 140 ss. 2 et seq. re innholders (e.g., has a
restaurant, etc.)]
“Motel” – as per G.L. c. 140, s. 32B. Section 32B: required to be licensed. Section 32A:
“The term “motel”, as used in section twenty‐seven, in this section, and in sections
thirty‐two B to thirty‐two E, inclusive, shall be construed to mean any building or group
of buildings which provide sleeping accommodations for transient motorists and which
is not licensed as an inn.”
LOCAL EXCISE TAX/COMMUNITY IMPACT FEES:
G.L. c. 64G, s. 2(vi) – EXCLUSION FROM C. 64G2: “Bed and breakfast homes” are excluded from
Chapter 64G (private owner‐occupied house where 3 or less rooms are let, breakfast is
included and reservations are made in advance, see above).
G.L. c. 64G s. 3A – LOCAL OPTION LOCAL EXCISE TAX on the establishments above under Section 1
unless rent is less than $15/day. No more than 6% of the total rent. Adoption by a majority
vote of the annual town meeting or a special meeting called for that purpose.
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Full language of Section 2’s exclusions: “This chapter shall not include: (i) lodging accommodations at a
federal, state or municipal institution; (ii) lodging accommodations, including dormitories, at religious,
charitable, educational and philanthropic institutions; provided, however, that the exemption allowed
shall not apply to accommodations provided by any such institution at a hotel or motel generally open
to the public and operated by the institution; (iii) privately‐owned and operated convalescent homes or
homes for the aged, infirm, indigent or chronically ill; (iv) religious or charitable
homes for the aged, infirm, indigent or chronically ill; (v) summer camps for children up to 18 years of
age or developmentally disabled individuals; provided, however, that a summer camp that offers its
facilities off season to individuals 60 years of age or older for a period of not more than 30 days in a
calendar year shall not lose its exemption under this section; (vi) bed and breakfast homes; (vii) lodging
accommodations provided to seasonal employees by employers; (viii) alcohol and drug free housing that
is certified pursuant to section 18A of chapter 17; (ix) tenancies at will or month‐to‐month leases; and
(x) time‐shares, as defined in section 2 of chapter 183B.
For the purposes of this section, “developmentally disabled individual” shall mean an individual
who has a severe chronic disability that: (i) is attributable to a mental or physical impairment or
combination of mental and physical impairments; (ii) is likely to continue indefinitely; (iii) results in
substantial functional limitations in not less than 3 of the following areas of major life activity: (A)
selfcare; (B) receptive and expressive language; (C) learning; (D) mobility; (E) self‐direction; (F) capacity
for independent living; and (G) economic self‐sufficiency; and (iv) reflects the individual’s need for a
combination and sequence of special, interdisciplinary or generic care, treatment or other services that
are of lifelong or extended duration and are individually planned and coordinated.”
2
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IN THE EVENT OF, AND FOLLOWING, SECTION 3A ADOPTION:
G.L. c. 64G s. 3D(a) – COMMUNITY IMPACT FEE ON STRs THAT ARE PROFESSIONALLY‐MANAGED
UNITS: of no more than 3% of rental fee on professionally managed units.
A professionally managed unit is 1 of 2 or more short‐term rentals within the same town
operated by the same operator that are within a building that is not an owner‐occupied single‐,
two‐ or three‐family dwelling. [I.E., ON 1) non‐owner occupied single‐, two‐, or three‐family
dwelling, and 2) owner‐occupied building of four or more dwellings).
Adoption by separate majority vote at annual Town Meeting or a special meeting called for
that purpose.
IN THE EVENT OF, AND FOLLOWING, 1) SECTION 3A ADOPTION, FOLLOWED BY 2) SECTION 3B
ADOPTION:
G.L. c. 64G s. 32D(b) – COMMUNITY IMPACT FEE ON ALL OTHER STRS THAN OWNER‐OCCUPIED
SINGLE‐FAMILIES: of no more than 3% of rental fee on STRs within owner‐occupied two‐ and
three‐family dwellings.
CERTIFICATE OF REGISTRATION REQUIREMENT: G.L. c. 64G, s. 6.
LOCAL REGULATION: G.L. c. 64G, s. 14. “A … town, by … by‐law, may regulate operators registered
under G.L. c. 62C, s. 67, and impose penalties” for its violation. “A … town , by … by‐law, may:
(i)

(ii)

(iii)
(iv)
(v)
(vi)

Regulate the existence of location of operators, including regulating the class of
operators and the number of licenses or permits issued under this section and the
number of days a person may operate and rent out
Require licensing or registration of operators within the town, including (A) accepting
the state registration in lieu of a local license or registration, and (B) issue a provisional
license or registration to offer accommodations on a temporary or seasonal basis
Require operators to demonstrate absence of building, electrical, mechanical, fire,
health, housing or zoning code enforcement actions
Require properties to undergo health and safety inspections, with fees to be paid by
operators.
Establish a civil penalty for by‐law violation, but if local license to operate is suspended
or terminated, Commissioner of Revenue must be notified.
Establish a reasonable fee to cover the costs associated with local administration and
enforcement.

STATE OPERATIONAL REQUIREMENTS
G.L. c. 64G, s. 14(vi): An operator of a STR shall post inside the STR unit information regarding
the location of any fire extinguishers, gas shut off valves, fire exits and fire alarms in the unit and
building.
3
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G.L. c. 175, s. 4F(b) [inserted by s. 9]: An operator shall maintain liability insurance of not less
than $1,000,000 to cover each STR, unless the STR is offered through a hosting platform that
maintains equal or greater coverage. Such coverage shall defend and indemnify the operator
and any tenants or owners in the building for bodily injury and property damage arising from
the short‐term rental.
G.L. c. 175 s. 4F(c): Prior to offering an STR through a hosting platform, the hosting platform
must notify the operator that standard homeowners or renters insurance may not cover
damage or bodily injury to a third‐party arising from the STR.
G.L. c. 175 s. 4F(f): An operator shall notify the homeowners or renters insurance provider for
the property of intent to operate an STR on the premises.
NO CREATION OF RIGHTS IN CONTRAVENTION OF PRIVATE CONTRACTUAL OBLIGATIONS
G.L. c. 64G, s. 15: “Nothing in this chapter shall confer a right to lease, sublease or otherwise
offer a residential unit as a short‐term rental where such use is prohibited by … any …
restriction, covenant, requirement or enforceable agreement.”
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Pt. I, T. IX, Ch. 64G, Refs & Annos, MA ST Pt. I, T. IX, Ch. 64G, Refs & Annos

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise
M.G.L.A. Pt. I, T. IX, Ch. 64G, Refs & Annos
Currentness

Editors’ Notes
GENERAL NOTES
<Chapter 64G of the General Laws was added by St.1966, c. 14, § 25.>
<The section headings for Massachusetts General Laws Annotated have been editorially supplied.>

M.G.L.A. Pt. I, T. IX, Ch. 64G, Refs & Annos, MA ST Pt. I, T. IX, Ch. 64G, Refs & Annos
Current through Chapter 226 of the 2020 2nd Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 1
§ 1. Definitions
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
As used in this chapter, the following words shall have the following meanings unless the context clearly requires otherwise:
“Bed and breakfast establishment”, a private owner-occupied house where not less than 4 rooms are let, a breakfast is
included in the rent and all accommodations are reserved in advance.
“Bed and breakfast home”, a private owner-occupied house where not more than 3 rooms are let, a breakfast is included in
the rent and all accommodations are reserved in advance.
“Commissioner”, the commissioner of revenue.
“Hosting platform”, a service through a digital platform, third-party website, software, online-enabled application, mobile
phone application or some other, similar electronic process that allows: (i) an operator to advertise, list or offer the use of an
accommodation subject to the excise under this chapter in exchange for rent; (ii) an operator to collect the payment of rent on
an accommodation; and (iii) a person to arrange, book, reserve or rent an accommodation.
“Hotel”, a building used for the feeding and lodging of guests licensed or required to be licensed under section 6 of chapter
140.
“Intermediary”, a person or entity, other than an operator, that facilitates the sale, use or possession of an occupancy and
charges a room charge to the general public; provided, however, that the term “facilitates” shall include a person or entity that
brokers, coordinates or in any other way arranges for the purchase, sale, use or possession of occupancies by the general
public; provided further, that the term “intermediary” shall include a hosting platform and operator’s agent.
“Lodging house”, a house licensed or required to be licensed under section 23 of chapter 140 and where lodgings are rented
© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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to not less than 4 people who shall not be within the second degree of kindred to the owner or operator of such lodging house.
“Motel”, a building or portion of a building in which a person is lodged for hire with or without meals and that is licensed or
required to be licensed under section 32B of chapter 140; provided, however, that a “motel” shall not include a hotel or
lodging house.
“Occupancy”, the use or possession or the right to the use or possession of a room in a bed and breakfast establishment, hotel,
lodging house or motel designed and normally used for sleeping and living purposes for a period of not more than 90
consecutive calendar days, regardless of whether such use and possession is as a lessee, tenant, guest or licensee, or the use or
possession or the right to the use or possession of a room in a short term rental normally used for sleeping and living
purposes for a period of not more than 31 consecutive calendar days, regardless of whether such use and possession is as a
lessee, tenant, guest or licensee; provided, however, that “occupancy” shall include the right to the use or possession of the
furnishings or the services and accommodations, including breakfast in a bed and breakfast establishment, accompanying the
use and possession of such a room.
“Occupant”, a person who uses, possesses or has a right to use or possess a room in a bed and breakfast establishment, hotel,
lodging house, short-term rental or motel for rent under a lease, concession, permit, right of access, license or agreement.
“Operator”, a person operating a bed and breakfast establishment, hotel, lodging house, short-term rental or motel in the
commonwealth including, but not limited to, the owner or proprietor of such premises, the lessee, sublessee, mortgagee in
possession, licensee or any other person otherwise operating such bed and breakfast establishment, hotel, lodging house,
short-term rental or motel.
“Operator’s agent”, a person who on behalf of an operator of a bed and breakfast establishment, hotel, motel, short-term
rental or lodging house: (i) manages the operation or upkeep of a property offered for rent; or (ii) books reservations at a
property offered for rent; provided, however, that an “operator’s agent” shall include, but not be limited to, a property
manager, property management company or real estate agent.
“Person”, an individual, partnership, trust or association, with or without transferable shares, joint-stock company,
corporation, society, club, organization, institution, estate, receiver, trustee, assignee or referee and any other person acting in
a fiduciary or representative capacity, whether appointed by a court or otherwise, or any combination of individuals acting as
a unit.
“Professionally-managed unit”, 1 of 2 or more short-term rental units that are located in the same city or town, operated by
the same operator and are not located within a single-family, two-family or three-family dwelling that includes the operator’s
primary residence.
“Rent”, the total consideration paid by or on behalf of an occupant, including any service, cleaning or other charge, to an
operator or an intermediary collecting and remitting the excise on behalf of an operator under section 13 in exchange for
occupancy, valued in money, whether received in money or otherwise, including all receipts, cash, credits and property or
services of any kind or nature; provided, however, that “rent” shall not include: (i) bona fide refundable security deposits; (ii)
any amount paid by an occupant that is included in the taxable gross receipts of the operator under chapter 64H or 64I where
the operator is a vendor for purposes of those chapters; or (iii) amounts paid by an occupant to an operator for services
offered by the operator on similar terms to non-occupants in the regular course of the operator’s business.
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“Short-term rental”, an owner-occupied, tenant-occupied or non-owner occupied property including, but not limited to, an
apartment, house, cottage, condominium or a furnished accommodation that is not a hotel, motel, lodging house or bed and
breakfast establishment, where: (i) at least 1 room or unit is rented to an occupant or sub-occupant; and (ii) all
accommodations are reserved in advance; provided, however, that a private owner-occupied property shall be considered a
single unit if leased or rented as such.

Credits
Added by St.1966, c. 14, § 25. Amended by St.1967, c. 745; St.1984, c. 358, § 1; St.1988, c. 31, § 1; St.1989, c. 341, § 55;
St.2018, c. 337, § 6, as amended by St.2019, c. 5, § 32, eff. Mar. 28, 2019.
Notes of Decisions (8)

M.G.L.A. 64G § 1, MA ST 64G § 1
Current through Chapter 226 of the 2020 2nd Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 2
§ 2. Exempted accommodations
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
This chapter shall not include: (i) lodging accommodations at a federal, state or municipal institution; (ii) lodging
accommodations, including dormitories, at religious, charitable, educational and philanthropic institutions; provided,
however, that the exemption allowed shall not apply to accommodations provided by any such institution at a hotel or motel
generally open to the public and operated by the institution; (iii) privately-owned and operated convalescent homes or homes
for the aged, infirm, indigent or chronically ill; (iv) religious or charitable homes for the aged, infirm, indigent or chronically
ill; (v) summer camps for children up to 18 years of age or developmentally disabled individuals; provided, however, that a
summer camp that offers its facilities off season to individuals 60 years of age or older for a period of not more than 30 days
in a calendar year shall not lose its exemption under this section; (vi) bed and breakfast homes; (vii) lodging accommodations
provided to seasonal employees by employers; (viii) alcohol and drug free housing that is certified pursuant to section 18A of
chapter 17; (ix) tenancies at will or month-to-month leases; and (x) time-shares, as defined in section 2 of chapter 183B.
For the purposes of this section, “developmentally disabled individual” shall mean an individual who has a severe chronic
disability that: (i) is attributable to a mental or physical impairment or combination of mental and physical impairments; (ii)
is likely to continue indefinitely; (iii) results in substantial functional limitations in not less than 3 of the following areas of
major life activity: (A) self-care; (B) receptive and expressive language; (C) learning; (D) mobility; (E) self-direction; (F)
capacity for independent living; and (G) economic self-sufficiency; and (iv) reflects the individual’s need for a combination
and sequence of special, interdisciplinary or generic care, treatment or other services that are of lifelong or extended duration
and are individually planned and coordinated.

Credits
Added by St.1966, c. 14, § 25. Amended by St.1987, c. 581, § 1; St.1988, c. 31, § 2; St.2009, c. 27, § 50, eff. Aug. 1, 2009;
St.2018, c. 337, § 6, eff. Mar. 28, 2019.
Notes of Decisions (2)
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M.G.L.A. 64G § 2, MA ST 64G § 2
Current through Chapter 226 of the 2020 2nd Annual Session
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 3
§ 3. Imposition and rate; payment
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Secs. 14 and 15A as added by 2019, 5, Sec. 37.]>
An excise shall be imposed upon the transfer of occupancy of a room or unit in a bed and breakfast establishment, hotel,
lodging house, short-term rental or motel by an operator at the rate of 5 per cent of the total amount of rent for each such
occupancy. An excise shall not be imposed if the total amount of rent is less than $15 per day or its equivalent.
The operator shall pay the excise to the commissioner at the time provided for filing the return required under section 16 of
chapter 62C.
No excises or fees established under this chapter shall be imposed upon the transfer of occupancy of a short-term rental if the
operator transfers such short-term rental for not more than 14 days in a calendar year, provided, that the operator has first: (i)
registered with the commissioner in accordance with section 67 of chapter 62C; and (ii) filed a declaration with the
commissioner, signed by the operator and subject to section 5 of chapter 62C, setting forth the intention to transfer the
short-term rental for not more than 14 days in a calendar year. Such a declaration, if applicable, shall be required annually in
a manner determined by the commissioner. If the operator transfers the short-term rental for 15 days or more in the same
calendar year, or fails to register and file a declaration as required by this section, then the operator shall be liable for the
payment of required excises and fees under this chapter, including payment of required taxes and fees on the first 14 days the
short-term rental was transferred in the calendar year.

Credits
Added by St.1966, c. 14, § 25. Amended by St.1976, c. 415, § 70; St.1984, c. 358, § 2; St.1988, c. 31, § 3; St.2018, c. 337, §
6, eff. Mar. 28, 2019.
Notes of Decisions (6)
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M.G.L.A. 64G § 3, MA ST 64G § 3
Current through Chapter 226 of the 2020 2nd Annual Session
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 3A
§ 3A. Local excise tax; information concerning amount collected available
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Secs. 14 and 15A as added by 2019, 5, Sec. 37.]>
A city or town that accepts this section may impose a local excise upon the transfer of occupancy of a room in a bed and
breakfast establishment, hotel, lodging house, short-term rental or motel located within that city or town by an operator at a
rate of not more than 6 per cent of the total amount of rent for each such occupancy; provided, however, that the city of
Boston may impose such local excise upon the transfer of occupancy of a room in a bed and breakfast establishment, hotel,
lodging house, short-term rental or motel located within the city by an operator at the rate of not more than 6.5 per cent of the
total amount of rent of each such occupancy. No excise shall be imposed if the total amount of rent is less than $15 per day or
its equivalent or if the accommodation is exempt under section 2. An operator shall pay the local excise imposed under this
section to the commissioner at the same time and in the same manner as the excise due to the commonwealth. All sums
received by the commissioner under this section as excise, penalties or forfeitures, interest, costs of suit and fines shall at
least quarterly be distributed, credited and paid by the state treasurer upon certification of the commissioner to each city or
town that has adopted this section in proportion to the amount of such sums received from the transfer of occupancy in each
such city or town. Acceptance of this section shall be: (i) by a majority vote of the city council with the approval of the
mayor in the case of a city with a mayor elected to serve as the chief executive officer of the city; (ii) by a majority vote of
the city council in every other city; (iii) by a majority vote of the annual town meeting or a special meeting called for that
purpose in the case of a municipality with a town meeting form of government; or (iv) by a majority vote of the town council
in the case of a municipality with a town council form of government. This section shall take effect on the first day of the
calendar quarter following 30 days after its acceptance or on the first day of a later calendar quarter as the city or town may
designate. The city or town, in accepting this section, shall not revoke or otherwise amend the applicable local tax rate more
often than once in a 12-month period.
The commissioner shall make available to a city or town requesting such information the total amount of room occupancy tax
collected in the preceding fiscal year in the city or town requesting the information.

Credits
Added by St.1985, c. 145, § 6. Amended by St.1986, c. 423, § 2; St.1988, c. 31, § 4; St.1992, c. 133, § 416; St.1997, c. 152, §
22; St.2009, c. 27, §§ 51, 52, eff. Aug. 1, 2009; St.2018, c. 337, § 6, eff. Mar. 28, 2019.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 3B
§ 3B. Reversion of convention center financing fees imposed upon transfers of occupancy of short-term rentals
in certain cities
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Secs. 14A and 15A as added by 2019, 5, Sec. 37.]>
Notwithstanding sections 9 and 10 of chapter 152 of the acts of 1997, the convention center financing fee imposed upon the
transfer of occupancy of a short-term rental in the cities of Boston, Cambridge, Springfield, Worcester, West Springfield and
Chicopee shall revert half to the General Fund and half to the city in which the short-term rental was transferred.

Credits
Added by St.2018, c. 337, § 6, eff. Mar. 28, 2019.

M.G.L.A. 64G § 3B, MA ST 64G § 3B
Current through Chapter 226 of the 2020 2nd Annual Session
End of Document
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 3C
§ 3C. Imposition of additional excise on members of Cape Cod and Islands Water Protection Fund
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Secs. 14 and 15A as added by 2019, 5, Sec. 37.]>
In addition to the excise imposed under section 3 and any excise imposed under section 3A, an excise shall be imposed on the
transfer of occupancy of a room in a bed and breakfast establishment, hotel, lodging house, short-term rental or motel located
within a municipality that is a member of the Cape Cod and Islands Water Protection Fund established under section 19 of
chapter 29C at a rate of 2.75 per cent of the total amount of rent for each such occupancy; provided, however, that all
revenues received from the excise under this section shall be credited to the Cape Cod and Islands Water Protection Fund. An
excise shall not be imposed if the total amount of rent is less than $15 per day or its equivalent. An operator shall pay the
excise due to the Cape Cod and Islands Water Protection Fund to the commissioner at the same time and in the same manner
as the excise due to the commonwealth.

Credits
Added by St.2018, c. 337, § 6, eff. Mar. 28, 2019.

M.G.L.A. 64G § 3C, MA ST 64G § 3C
Current through Chapter 226 of the 2020 2nd Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 3D
§ 3D. Community impact fees
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Secs. 14 and 15A as added by 2019, 5, Sec. 37.]>

(a) A city or town that accepts section 3A may, by a separate vote and in the same manner of acceptance as set forth in said
section 3A, impose a community impact fee of not more than 3 per cent of the total amount of rent upon each transfer of
occupancy of a professionally managed unit that is located within that city or town.

(b) A city or town that votes to impose a community impact fee under subsection (a) may, by a separate additional vote and
in the same manner of acceptance as set forth in section 3A, also impose the community impact fee upon each transfer of
occupancy of a short-term rental unit that is located within a two-family or three-family dwelling that includes the operator’s
primary residence.

(c) An operator shall pay the community impact fees imposed under this section to the commissioner at the same time and in
the same manner as the excise due to the commonwealth under section 3. All sums received by the commissioner under this
section as excise, penalties or forfeitures, interest, costs of suit and fines shall, not less than quarterly, be distributed, credited
and paid by the state treasurer upon certification of the commissioner to the city or town. A city or town shall dedicate not
less than 35 per cent of the community impact fees collected under this section to affordable housing or local infrastructure
projects.

Credits
Added by St.2018, c. 337, § 6, as amended by St.2019, c. 5, § 33, eff. Mar. 28, 2019.

M.G.L.A. 64G § 3D, MA ST 64G § 3D
Current through Chapter 226 of the 2020 2nd Annual Session
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 4
§ 4. Reimbursement for excise by occupant
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
Except as provided in section 13, reimbursement for the excise imposed under this chapter shall be paid by the occupant of
any such room to the operator and each operator shall add to the rent and collect from the occupant the full amount of the
excise imposed by this chapter or an amount equal as nearly as possible or practical to the average equivalent thereof and
such excise shall be a debt from the occupant to the operator when so added to the rent and shall be recoverable at law in the
same manner as other debts.

Credits
Added by St.1966, c. 14, § 25. Amended by St.2018, c. 337, § 6, eff. Mar. 28, 2019.

M.G.L.A. 64G § 4, MA ST 64G § 4
Current through Chapter 226 of the 2020 2nd Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 5
§ 5. Separate statement and charge of amount of excise
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
The amount of the excise collected by the operator from the occupant pursuant to this chapter shall be stated and charged
separately from the rent and shown separately on any record of the excise at the time the transfer of occupancy is made or on
any evidence of such transfer issued or used by the operator.

Credits
Added by St.1966, c. 14, § 25. Amended by St.2018, c. 337, § 6, eff. Mar. 28, 2019.

M.G.L.A. 64G § 5, MA ST 64G § 5
Current through Chapter 226 of the 2020 2nd Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 6
§ 6. Certificate of registration
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
A person shall not operate a bed and breakfast establishment, hotel, lodging house, short-term rental or motel unless a
certificate of registration has been issued to the person in accordance with section 67 of chapter 62C.

Credits
Added by St.1966, c. 14, § 25. Amended by St.1976, c. 415, § 71; St.1988, c. 31, § 5; St.2018, c. 337, § 6, eff. Mar. 28, 2019.

M.G.L.A. 64G § 6, MA ST 64G § 6
Current through Chapter 226 of the 2020 2nd Annual Session
End of Document
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§ 6A. Unlawful practices under section 4 of chapter 151B prohibited, MA ST 64G § 6A

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 6A
§ 6A. Unlawful practices under section 4 of chapter 151B prohibited
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
No person subject to this chapter shall engage in an unlawful practice under section 4 of chapter 151B.

Credits
Added by St.2018, c. 337, § 6, eff. Mar. 28, 2019.

M.G.L.A. 64G § 6A, MA ST 64G § 6A
Current through Chapter 226 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 7
§ 7. Repealed, 1976, 415, Sec. 111
Currentness
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Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 7A
§ 7A. Worthless accounts; abatement
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
An operator who has paid to the commissioner an excise pursuant to section 3 upon an account later determined to be
worthless shall be entitled to an abatement of the excise paid on the worthless account. A claim for abatement shall be filed
not later than April 15 annually and shall cover the amount of the excise on accounts determined to be worthless in the prior
calendar year.
An operator who recovers an excise on an account determined to be worthless and for which an application for abatement has
been filed shall report and include the same in a monthly return at the time of recovery.

Credits
Added by St.1970, c. 699. Amended by St.1976, c. 415, § 72; St.2018, c. 337, § 7, eff. Mar. 28, 2019.

M.G.L.A. 64G § 7A, MA ST 64G § 7A
Current through Chapter 226 of the 2020 2nd Annual Session
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Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 7B
§ 7B. Personal and individual liability for excises required to be paid by this chapter; misrepresentation of
exemption
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
An operator who fails to pay to the commissioner money required to be paid by this chapter shall be personally and
individually liable therefor to the commonwealth. As used in this section, the term “operator” shall include an officer or
employee of a corporation or a member or employee of a partnership or a limited liability company who, as such officer,
employee or member, is under a duty to pay the excises imposed by this chapter.
An operator who misrepresents to an intermediary that the transfer of occupancy of the operator’s property is exempt from
the excise imposed by sections 3, 3A and 3C and the community impact fee imposed by section 3D shall be liable for any
unpaid excise under said sections 3, 3A and 3C and the community impact fee imposed by said section 3D and shall be
deemed to have committed an unfair trade practice under chapter 93A in making such a misrepresentation to the
intermediary.

Credits
Added by St.1972, c. 523, § 2. Amended by St.2005, c. 163, § 30, eff. Dec. 8, 2005; St.2018, c. 337, § 7, eff. Mar. 28, 2019.

M.G.L.A. 64G § 7B, MA ST 64G § 7B
Current through Chapter 226 of the 2020 2nd Annual Session
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M.G.L.A. 64G § 8
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Currentness
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 9
§§ 8 to 10. Repealed, 1976, 415, Sec. 111
Currentness

M.G.L.A. 64G § 9, MA ST 64G § 9
Current through Chapter 226 of the 2020 2nd Annual Session
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KeyCite Red Flag - Severe Negative Treatment
KeyCite Red Flag Negative Treatment§§ 8 to 10. Repealed, 1976, 415, Sec. 111

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 10
§§ 8 to 10. Repealed, 1976, 415, Sec. 111
Currentness

M.G.L.A. 64G § 10, MA ST 64G § 10
Current through Chapter 226 of the 2020 2nd Annual Session
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KeyCite Red Flag - Severe Negative Treatment
KeyCite Red Flag Negative Treatment§ 11. Repealed, 1977, 363A, Sec. 62

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 11
§ 11. Repealed, 1977, 363A, Sec. 62
Currentness

M.G.L.A. 64G § 11, MA ST 64G § 11
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§ 12. Excise tax exemption for U.S. military employees traveling..., MA ST 64G § 12

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 12
§ 12. Excise tax exemption for U.S. military employees traveling on military orders
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
No excise shall be imposed under this chapter upon the transfer of occupancy of a room in a hotel, lodging house, short-term
rental or motel if the occupant is an employee of the United States military traveling on official United States military orders
that encompass the date of such occupancy. Each operator shall maintain such records as the commissioner shall require to
substantiate exemptions claimed under this section.

Credits
Added by St.1997, c. 43, § 64. Amended by St.2018, c. 337, § 8, eff. Mar. 28, 2019.

M.G.L.A. 64G § 12, MA ST 64G § 12
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 13
§ 13. Collection of rent by intermediary; collection and remittance of excise by intermediary
Effective: March 28, 2019
Currentness

<[ Subsection (a) effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
(a) An operator may elect to allow an intermediary to collect rent or facilitate the collection or payment of rent on its behalf
through a written agreement on an accommodation subject to the excise under this chapter. An intermediary that enters into a
written agreement with the operator to collect rent or facilitate the collection or payment of rent on behalf of the operator of
an accommodation subject to the excise under this chapter shall: (i) apply for and obtain a certificate of registration from the
commissioner in accordance with section 67 of chapter 62C on behalf of the operator; (ii) assess, collect, report and remit the
excise to the commissioner as described for operators in sections 3, 3A, 3B, 3C, 5, 7A, 7B and 12; (iii) assess, collect and
remit the community impact fee to the commissioner as described for operators in section 3D; (iv) maintain records of any
excises collected that have been remitted to the commissioner and shall make these records available to the department upon
request; (v) ensure that the operator is registered pursuant to said section 67 of said chapter 62C prior to the intermediary
collecting any rent from an occupant or facilitating the collection or payment of rent on behalf of an operator; and (vi) notify
the operator that the operator must comply with all applicable municipal, state and federal laws including, but not limited to,
the collection and remittance of required excises. The certificate of registration obtained from the commissioner pursuant to
this subsection shall identify and be in the name of the individual operator, not the intermediary.

(b) An intermediary collecting and remitting the excise on behalf of an operator shall provide notification within a reasonable
time to the operator that the excise has been collected and remitted to the commissioner pursuant to section 3. The
notification may be delivered in hand or by mail or conveyed by electronic message, mobile or smart phone application or
another similar electronic process, digital media or communication portal. An operator shall not be responsible for collecting
and remitting the excise on a transaction for which the operator has received notification from an intermediary that the excise
has been collected and remitted to the commissioner on their behalf.

(c) The intermediary shall not be liable for faults in collecting or remitting the excise proximately caused by the
intermediary’s reasonable reliance on representations made to it by the operator about the nature of the property being rented,
the duration of the occupancy or other similar misrepresentations made by the operator to the intermediary. The operator shall
be liable for any unpaid excise resulting from any such misrepresentation. An intermediary shall not be liable for any over
collection of the excise if the excise collected was remitted to the commissioner and the over collection resulted from the
© 2021 Thomson Reuters. No claim to original U.S. Government Works.

27

000031

§ 13. Collection of rent by intermediary; collection and remittance..., MA ST 64G § 13

intermediary’s reasonable reliance on the operator’s representations about the nature of the property being rented or the
nature of the occupancy or whether such property was exempt from the excise. The operator shall be liable for monetary
damages to the occupant resulting from any such misrepresentations.

Credits
Added by St.2018, c. 337, § 8, as amended by St.2019, c. 5, §§ 34, 35, eff. Mar. 28, 2019.

M.G.L.A. 64G § 13, MA ST 64G § 13
Current through Chapter 226 of the 2020 2nd Annual Session
End of Document

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

28

000032

§ 14. Regulation of operators by cities or towns, MA ST 64G § 14

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 14
§ 14. Regulation of operators by cities or towns
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
A city or town, by ordinance or by-law, may regulate operators registered pursuant to section 67 of chapter 62C and impose
penalties for the violation of such an ordinance or by-law. A city or town, by ordinance or by-law, may:

(i) regulate the existence or location of operators under this section within the city or town, including regulating the class of
operators and number of local licenses or permits issued to operators under this section and the number of days a person may
operate and rent out an accommodation in a calendar year;

(ii) require the licensing or registration of operators within the city or town; provided, however, that a city or town may: (A)
accept a certificate of registration issued to an operator in accordance with section 67 of chapter 62C in lieu of requiring an
operator to obtain a local license or registration under this section; or (B) issue a provisional license or registration to permit
an operator to offer accommodations on temporary or seasonal basis;

(iii) require operators to demonstrate that any properties or premises controlled, occupied, operated, managed or used as
accommodations subject to the excise under this chapter are not subject to any outstanding building, electrical, plumbing,
mechanical, fire, health, housing or zoning code enforcement, including any notices of violation, notices to cure, orders of
abatement, cease and desist orders or correction notices;

(iv) require properties or premises controlled, occupied, operated, managed or used by operators as an accommodation
subject to the excise under this chapter to undergo health and safety inspections; provided, however, that the cost of any
inspection conducted under this section shall be charged to and solely paid by the operator under this section; provided
further, that after any initial health and safety inspection, the city or town may determine the frequency of any subsequent
inspections;

(v) establish a civil penalty for violation of an ordinance or by-law enacted pursuant to this section; provided, however, that a
© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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city or town that suspends or terminates an operator’s right to operate an accommodation for a violation of any ordinance or
bylaw shall notify the commissioner of revenue of the suspension or termination; and

(vi) establish a reasonable fee to cover the costs associated with the local administration and enforcement of regulating
operators and accommodations.
Notwithstanding any ordinance or by-law adopted by a city or town pursuant to this section, an operator of a short-term rental
shall post inside the short-term rental unit information regarding the location of any fire extinguishers, gas shut off valves,
fire exits and fire alarms in the unit and building.
Nothing in this section shall preclude a city or town from publishing a public registry of all short-term rental
accommodations located within that city or town offered for rent by operators who are registered in accordance with section
67 of chapter 62C. A city or town may determine what relevant information shall be listed, including where the
accommodation is located.

Credits
Added by St.2018, c. 337, § 8, eff. Mar. 28, 2019.

M.G.L.A. 64G § 14, MA ST 64G § 14
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§ 15. Prohibition on short-term rentals by homeowner’s..., MA ST 64G § 15

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 15
§ 15. Prohibition on short-term rentals by homeowner’s association agreement, rental agreement, or other
restriction, covenant, etc.
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
Nothing in this chapter shall confer a right to lease, sublease or otherwise offer a residential unit as a short-term rental where
such use is prohibited by a homeowner’s association agreement or requirements, a rental agreement or any other restriction,
covenant, requirement or enforceable agreement.

Credits
Added by St.2018, c. 337, § 8, eff. Mar. 28, 2019.

M.G.L.A. 64G § 15, MA ST 64G § 15
Current through Chapter 226 of the 2020 2nd Annual Session
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§ 16. Short-term rental of units that are subject to rent control provisions, MA ST 64G § 16

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 16
§ 16. Short-term rental of units that are subject to rent control provisions
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
For residential units subject to rent control provisions, operators of short-term rentals shall charge not more than the prorated
maximum amount allowed.

Credits
Added by St.2018, c. 337, § 8, eff. Mar. 28, 2019.

M.G.L.A. 64G § 16, MA ST 64G § 16
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 17
§ 17. Report on the economic activity of short-term rentals rented for occupancy through a hosting platform or
intermediary
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
The commissioner shall annually publish a report on the economic activity of short-term rentals in the commonwealth rented
for occupancy through a hosting platform or intermediary. The commissioner may require a hosting platform, intermediary or
operator of a short-term rental to submit to the department of revenue, in a form approved by the commissioner, information
necessary to compile the report including, but not limited to: (i) the aggregate rent paid by all occupants during the reporting
period: (ii) the total amount of revenue collected from the excise on the transfer of occupancy of the short-term rentals; and
(iii) the total amount of revenue collected from the local excise on the transfer of occupancy of the short-term rentals.
The department shall make available any data set used pursuant to this section to a regional planning agency, municipality or
other public agency requesting such information; provided, however, that the department shall utilize the practices that are
necessary to prevent the public disclosure of personal information regarding operators and occupants. The department shall
annually publish local summary statistics on its website. The department shall take all measures necessary to protect the
confidentiality and security of an operator’s personal tax information from any disclosure pursuant to this section.

Credits
Added by St.2018, c. 337, § 8, eff. Mar. 28, 2019.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title IX. Taxation (Ch. 58-65c)
Chapter 64G. Room Occupancy Excise (Refs & Annos)
M.G.L.A. 64G § 18
§ 18. Rules and regulations
Effective: March 28, 2019
Currentness

<[ Text of section effective as provided by 2018, 337, Sec. 15A as added by 2019, 5, Sec. 37.]>
The commissioner shall promulgate rules and regulations for assessing, reporting, collecting, remitting and enforcing the
room occupancy excise pursuant to this chapter.

Credits
Added by St.2018, c. 337, § 8, eff. Mar. 28, 2019.

M.G.L.A. 64G § 18, MA ST 64G § 18
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Part I

ADMINISTRATION OF THE GOVERNMENT

Title VII

CITIES, TOWNS AND DISTRICTS

Chapter
44B

COMMUNITY PRESERVATION

Section 2

DEFINITIONS

Section 2. As used in this chapter, the following words shall, unless the
context clearly indicates a different meaning, have the following
meanings:—
''Acquire'', obtain by gift, purchase, devise, grant, rental, rental
purchase, lease or otherwise. ''Acquire'' shall not include a taking by
eminent domain, except as provided in this chapter.
''Annual income'', a family's or person's gross annual income less such
reasonable allowances for dependents, other than a spouse, and for
medical expenses as the housing authority or, in the event that there is
no housing authority, the department of housing and community
development, determines.
''Capital improvement'', reconstruction or alteration of real property
that: (1) materially adds to the value of the real property or appreciably
prolongs the useful life of the real property; (2) becomes part of the real
property or is permanently affixed to the real property so that removal
1 of 5
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would cause material damage to the property or article itself; and (3) is
intended to become a permanent installation or is intended to remain
there for an indefinite period of time.
''Community housing'', low and moderate income housing for
individuals and families, including low or moderate income senior
housing.
''Community preservation'', the acquisition, creation and preservation of
open space, the acquisition, creation and preservation of historic
resources and the creation and preservation of community housing.
''Community preservation committee'', the committee established by
the legislative body of a city or town to make recommendations for
community preservation, as provided in section 5.
''Community Preservation Fund'', the municipal fund established under
section 7.
''CP'', community preservation.
''Historic resources'', a building, structure, vessel real property,
document or artifact that is listed on the state register of historic places
or has been determined by the local historic preservation commission
to be significant in the history, archeology, architecture or culture of a
city or town.
''Legislative body'', the agency of municipal government which is
empowered to enact ordinances or by-laws, adopt an annual budget and
other spending authorizations, loan orders, bond authorizations and
other financial matters and whether styled as a city council, board of
aldermen, town council, town meeting or by any other title.
2 of 5
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''Low income housing'', housing for those persons and families whose
annual income is less than 80 per cent of the areawide median income.
The areawide median income shall be the areawide median income as
determined by the United States Department of Housing and Urban
Development.
''Low or moderate income senior housing'', housing for those persons
having reached the age of 60 or over who would qualify for low or
moderate income housing.
''Maintenance'', incidental repairs which neither materially add to the
value of the property nor appreciably prolong the property's life, but
keep the property in a condition of fitness, efficiency or readiness.
''Moderate income housing'', housing for those persons and families
whose annual income is less than 100 per cent of the areawide median
income. The areawide median income shall be the areawide median
income as determined by the United States Department of Housing and
Urban Development.
''Open space'', shall include, but not be limited to, land to protect
existing and future well fields, aquifers and recharge areas, watershed
land, agricultural land, grasslands, fields, forest land, fresh and salt
water marshes and other wetlands, ocean, river, stream, lake and pond
frontage, beaches, dunes and other coastal lands, lands to protect scenic
vistas, land for wildlife or nature preserve and land for recreational use.
''Preservation'', protection of personal or real property from injury,
harm or destruction.
''Real property'', land, buildings, appurtenant structures and fixtures
attached to buildings or land, including, where applicable, real property
3 of 5
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interests.
''Real property interest'', a present or future legal or equitable interest in
or to real property, including easements and restrictions, and any
beneficial interest therein, including the interest of a beneficiary in a
trust which holds a legal or equitable interest in real property, but shall
not include an interest which is limited to the following: an estate at
will or at sufferance and any estate for years having a term of less than
30 years; the reversionary right, condition or right of entry for
condition broken; the interest of a mortgagee or other secured party in a
mortgage or security agreement.
''Recreational use'', active or passive recreational use including, but not
limited to, the use of land for community gardens, trails, and
noncommercial youth and adult sports, and the use of land as a park,
playground or athletic field. ''Recreational use'' shall not include horse
or dog racing or the use of land for a stadium, gymnasium or similar
structure.
''Rehabilitation'', capital improvements, or the making of extraordinary
repairs, to historic resources, open spaces, lands for recreational use
and community housing for the purpose of making such historic
resources, open spaces, lands for recreational use and community
housing functional for their intended uses including, but not limited to,
improvements to comply with the Americans with Disabilities Act and
other federal, state or local building or access codes; provided, that
with respect to historic resources, ''rehabilitation'' shall comply with the
Standards for Rehabilitation stated in the United States Secretary of the
Interior's Standards for the Treatment of Historic Properties codified in
36 C.P.R. Part 68; and provided further, that with respect to land for
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recreational use, ''rehabilitation'' shall include the replacement of
playground equipment and other capital improvements to the land or
the facilities thereon which make the land or the related facilities more
functional for the intended recreational use.
''Support of community housing'', shall include, but not be limited to,
programs that provide grants, loans, rental assistance, security deposits,
interest-rate write downs or other forms of assistance directly to
individuals and families who are eligible for community housing or to
an entity that owns, operates or manages such housing, for the purpose
of making housing affordable.
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April 26, 2021
Subcommittee Chair Steve Kanes
Planning & Regulation Subcommittee of the Advisory Committee
Town of Brookline, Massachusetts
re: proposed changes to short-term rental regulations
Dear Subcommittee Chair Kanes and Members of the Planning & Regulation Subcommittee,
I am writing in response to proposed plans regarding regulation of short-term rentals in Brookline. The
Subcommittee should be commended for its efforts to ensure clean, quiet, and safe neighborhoods:
however, several of the proposed changes would serve to place burdensome, unnecessary and, in some
cases, potentially illegal restrictions on the town’s homeowners, many of whom rely on rental income to
pay for medical bills, mortgages, food, and other essentials.
A common justification for regulating short-term rentals is that the practice creates negative externalities
for neighbors and communities, such as “party homes” or traffic concerns. But any interest the public has
in safe and quiet neighborhoods can already be protected by Brookline’s existing regulations. If an
individual home that is being rented by visitors is too loud, for example, then existing noise ordinances
and nuisance laws provide ample remedies to affected neighbors. But one-size-fits-all limitations, such as
the potential short-term rental ban mentioned in the contingent motion or restrictions by which
homeowners can only exercise their property rights on an owner-occupied residence as in Article 16, go
far beyond addressing legitimate public safety concerns.
Limiting one’s right to share only an owner-occupied residence is not only unfair and unnecessary – it
may also violate the Constitution. After all, prohibiting a Brookline home-owner—or a person from
another city or state who owns a home in Brookline—from renting out that home, simply because it is not
his primary residence, is unconstitutional. By letting Brookline residents offer homes for rent, but
forbidding non-residents who own property in Brookline from doing the same thing, the ordinance treats
in-state and out-of-state persons differently, impermissibly benefitting the former and burdening the latter.
Costly and time-consuming litigation is inevitable when homeowners are treated unequally under the law
by way of such limitations. Further, this limitation would punish those in Brookline who have already
been safely and responsibly opening their homes to visitors and are not part of the problem that this widereaching solution seeks to address.
Towns are right to restrict nuisances, noise, and crime, and Brookline has already demonstrated its ability
to respond to the limited concerns that can arise with home-sharing and home-ownership alike. With this
in mind, Brookline should continue to call upon its existing nuisance, parking, and noise ordinances to
respond to the limited issues that arise in properties of all kinds. By utilizing its regulatory toolkit, the
town has an opportunity to address challenges while empowering local officials to focus on their most
vital job: protecting quiet, clean, and safe neighborhoods.
Short-term rentals allow homeowners to access a source of income that may be particularly vital during
this pandemic, offering a lifeline to families who may be facing unexpected job loss or other financial
struggles. Additionally, short-term rentals create a unique way for guests to visit Brookline, where they
can then patronize local business and support the town’s economy. By embracing private property rights
and using the regulatory tools already available to the town, Brookline can protect property rights and

neighborhoods. This approach would serve to mitigate challenges while promoting a sense of community
among neighborhoods.
Thank you for your consideration.
Best,
Heather
Heather Curry
Goldwater Institute
500 East Coronado Road
Phoenix, Arizona 85004

To:

Town Administrator Mel Kleckner
Deputy Town Administrator Melissa Goff
Brookline Select Board via Devon Fields
Advisory Committee via Lisa Portscher
Sustainability Subcommittee via Carlos Ridruejo

From: Select Board Climate Action Committee
cc:

Maya Norton, Director Alison Steinfeld

Re:

Spring 2021 Warrant Article 37 as amended

Date: April 16, 2021

At our April 14, 2021 meeting, the Select Board Climate Action Committee (SBCAC)
continued the public hearing and voted unanimously (10-0-0) on an amended Warrant
Article 37, Resolution pertaining to the declaration of a Climate Emergency and
adoption of a Climate Crisis Action Plan. Attached to this letter is a clean copy of the
language voted. As described below, the SBCAC made two additional edits from the
favorable Advisory Committee vote on April 13th.
Maya Norton, the petitioner, reviewed with the SBCAC the version voted on by the
Advisory Committee. This included changes she made in response to discussions with
various community organizations, Advisory Committee members, and the Planning &
Community Development Department. The version voted by the Advisory Committee
gives specificity without being overly prescriptive about how staff would comply with
the resolution. Maya Norton thanked and quoted Director Steinfeld’s support of the
new language.
Additional discussion by SBCAC members resulted in two additional edits, which we
ask the Select Board to include in their motion:
1) In the first resolve clause, strike the phrase “the truth about.” Although editorial,
we believe it is important for facts like ‘we are in a climate crisis’ to not be
diluted by a qualifier.
2) In the second resolve clause, change the strategic plan’s net zero carbon
emissions aspirational goal from 2030 to 2040. As discussed at our previous
meeting, even institutional leaders such as Boston University have chosen 2040
as a realistic goal. We believe that 2030 would not be achievable, and that is
important that the strategic plan map out an aggressive, but realistic framework.

Page 1 of 2

On April 14, 2021, the Select Board’s Climate Action Committee unanimously voted
favorably (10-0-0) on the following language for Warrant Article 37.
To see if the Town will adopt the following Resolution:
WHEREAS, in April 2016, world leaders from 175 countries recognized the threat of climate
change and the urgent need to combat it by signing the Paris Agreement, agreeing to keep
warming, “well below 2°C above pre-industrial levels” and to “pursue efforts to limit the
temperature increase to 1.5°C”; and
WHEREAS, national security experts agree that climate emergency is a threat multiplier
contributing to the Earth’s 6th mass extinction of species; and the present level of global
warming has triggered catastrophic changes to the Earth’s system, including increased
wildfires, heat waves, droughts, flash floods, rising seas, and extreme weather; and
continued global warming would further intensify the melting of the glaciers, polar ice sheet
collapse, accelerating sea level rise, superstorms, hurricanes, mosquito-borne diseases,
water and food shortages, and civil unrest; and
WHEREAS, across the world, nearly 2,000 local governments in 34 countries have declared
climate emergencies, including over 20 communities in Massachusetts—these emergency
declarations being an urgent call to action to change our current systems, which incur
devastation in our regions and contribute, in each and every community, and by each and
every person, to the climate crisis; and
WHEREAS, the Town of Brookline has made significant investments in climate action over
the past 20 years through robust partnerships among the public and nonprofit sectors; and
WHEREAS, the Town of Brookline can act as a leader by taking concrete steps to catalyze
a regional Just Transition and urgent climate crisis mobilization for Life After Peak Oil;
NOW THEREFORE BE IT RESOLVED that the Town of Brookline declare a Climate
Emergency, recognizing the climate crisis and what it demands of us: an emergency
response at emergency speed; and
BE IT FURTHER RESOLVED that the Town of Brookline create and adopt an aggressive
and strategic Climate Crisis Action Plan, setting a new target for net zero carbon emissions
with an aspirational goal of 2040—reduced from the existing target date of 2050—and
establishing a plan for carbon neutrality in the earliest economically and technically feasible
timeline; and
BE IT FURTHER RESOLVED that the Town of Brookline commit to keeping the outcomes
of vulnerable communities integral to all Just Transition and urgent climate mobilization
efforts; and
BE IT FURTHER RESOLVED that the Town of Brookline invest in public education and
action with the mandate of acting with urgency in creating adaptations for Life After Peak Oil
and the climate crisis that is upon us, with a recommended annual Climate Action Summit,
bolstered by strategic working teams acting on specific targets throughout the year.
Or act on anything relative thereto.
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