detrimental impact,” and that the charge of the Board is to make a determination about whether
the nature of the fence that exceeds the Zoning By-Law requirement correlates with that standard
under the appropriate section, identified as Section 5.62 of the Zoning By-Law.
Chair Geller asked Board Member Johanna Schneider for a synopsis of testimony that was
offered at the previous hearing.
Board Member Schneider referenced that the two large abutting lots that are impacted, and
noted that there is approximately 130 feet between the two patios in question. The issue was raised
by the property owner who installed the fence; he was concerned about being able to make eye
contact, from his porch across the 130-foot separation, with the occupants on the porch of the
abutting property. She noted that the Building Department provided testimony that in other
instances when the Board has granted fence height relief, it has been for commercial use properties
or for properties bounded by railroad tracks. She further added that the relevant language can be
found in Section 5.62 of the Zoning By-Law.
Mr. Kargman stated that when Attorney Wayne Dennison and Town Counsel went before
the Judge, the Judge said that the record before the Judge was what should be presented to the
Board on remand.
Mr. Dennison stated that the underlying issue is a question of detrimental impact, and that
the complete picture of this problem is reflected in the trial transcript. He stated that this is a
question of privacy interest, especially about the subject substantial property. Mr. Dennison stated
that the only expert witness was architect Jessica Williams who affirmed that visual impact of a
residential property is considered one of the attributes of value of the property.
Mr. Dennison stated that when the applicant went to the Board to legalize the fence
initially, the Board did not unanimously approve the project, and it was therefore denied. The
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applicant, after multiple efforts to confirm an appointment with the Building Department, cut the
fence down without a Building Department representative present. The submission that was
subsequently made identifies the significant reduction in total area in excess of 8 feet that has now
occurred as a result of the fence being cut down.
Mr. Dennison noted that most neighbors were in support of the proposed fence, with the
exception of one abutter who stated that he wanted a compliant fence. Mr. Dennison stated that
there is a Special Permit process to obtain a taller fence that is in excess of 7 feet. He opined that
it tracks the language of the Zoning By-Law, and if there is a detriment to the property then the
case can be considered. Mr. Dennison stated that the applicant has been trying to bring the fence
into compliance pursuant to the Special Permit process, and added that the fence is of importance
to the petitioner, otherwise it would not have been pursued to the Superior Court. He further added
that the same argument has been continuously made, and it is that of privacy interest.
Mr. Dennison shared the site plan and identified the locations where the fence has a height
of 8.3 feet and 8.6 feet, respectively. He opined that given the existence of the patios, this makes
the fence adequate for its purpose, which is to screen one property from another. Mr. Dennison
added that most of the fence is in compliance with the height requirements, and that only
approximately 80 feet in length of the fence exceeds 7 feet. He further added that the house is
approximately 5 feet from the lot line. Mr. Dennison concluded that the applicant has a strong
privacy interest, and the privacy interest is best served with this existing fence.
Chair Geller inquired whether Mr. Dennison wanted to speak specifically to “other
detrimental impact.”
Mr. Dennison affirmed that he did, and in particular the privacy interest of the petitioner.
He added that there was a significant change of condition when the new abutters moved in and
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homes in Brookline that are closer to each other than the subject case, and expressed concern about
maintaining the standard if the Board compromises the Zoning By-Law.
Mr. Dennison invited the Board to take a site visit to the property, and stated that the fence
is at the minimum height necessary for the property owner and abutter to enjoy their patios without
seeing each other.
Board Member Schneider asked whether Mr. Dennison had photographs.
Mr. Dennison stated that the photographs were included in the application submission of
August 30, 2018, and that multiple photographs were included in the record with the Superior
Court.
Chair Geller stated that it was an excellent suggestion to have a site visit, and that Mr.
Dennison has an opportunity to put together a relatively concise package that supports the
argument. He stated that both would be helpful to the Board.
Mr. Simpson made the Board aware that they have 60 days, pursuant to Court order, from
April 20, 2021 to submit a written decision on this matter following the remand.
Board Member Schneider asked Mr. Simpson whether there was any material available
that could be shared in order to understand the property better.
Mr. Simpson stated that there was not.
Chair Geller noted that the Court order was dated April 15, 2021 and the 60-day deadline
was June 14, 2021.
The Board agreed to schedule a site visit on May 26, 2021 at 8:30am at 292 Warren Street.
The Board unanimously granted a continuance to June 3, 2021.

In the interim, the Board had an opportunity to visit the site on May 26, 2021.
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June 3, 2021. Second Night of the Public Hearing
On June 3, 2021, at 7:00 pm, the Brookline Zoning Board of Appeals continued the public
hearing. Present at the hearing were Chair Jesse Geller and Board Members Mark Zuroff and
Johanna Schneider. Also present at the hearing was Assistant Director for Regulatory Planning,
Polly Selkoe; Zoning Coordinator and Planner, Karen Chavez; Associate Town Counsel, John
Buchheit; and Deputy Building Commissioner, Paul Campbell.
The Petitioner’s attorney, Wayne Dennison, Brown Rudnick, One Financial Center,
Boston, Massachusetts, waived a reading of the public hearing notice for the record.
Mr. Dennison stated that the uniqueness of the property was shown to the Board during the
site visit, including that the structure is approximately 5 feet from the lot line; that the property is
removed from the street upon which it has access evidencing privacy as a principle and important
component. Mr. Dennison opined that if the fence is moved any lower it will go down from about
five feet in most places, to about four feet or less.
Mr. Dennison opined that the highest portion of the fence serves a purpose to the abutting
property, and stated that the main question is whether there is a detriment to the neighborhood,
and not just to a single neighbor. He noted that this is a neighborhood that is concerned about
privacy.
Chair Geller asked Mr. Dennison if there was evidence of noise.
Mr. Dennison noted that there has been modest evidence of noise when the abutter uses
their patio. He further stated that with regards to noise that amounts to the nuisance level, there is
no nuisance.
Chair Geller asked if the argument is that the detrimental impact is the privacy expectation.
Mr. Dennison stated that it is a principal privacy interest, and opined that it is a privacy
interest that makes sense in the context of the location.
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Paul Campbell, Deputy Building Commissioner, noted that the Building Department
identifies issues and that the Building Department holds its position that a special permit is needed
to allow the fence height to exceed seven feet, however he will work with the applicant if the Board
of Appeals grants the relief. Mr. Campbell further added that the Building Department agreed with
the Board of Appeals’ suggestion in 2018 that the fence should be moved back, and still feels that
it should happen.
Mr. Dennison stated that the Building Department’s position when public hearings began,
was that they had no objection. He further stated that to the extent that they had an objection to the
fence in previous public hearings was relative to the manner in which they chose to measure the
fence, since the applicant measured it differently. Mr. Dennison noted that since the structure is 5
feet away from the lot line, moving the fence back is untenable and unworkable. He added that the
suggestion would require the removal of maturing plant material, which ought not to be moved.
Mr. Campbell stated that the Building Department has no opinion on what the Board of
Appeals choses to do, and will work with the Petitioner if the relief is granted.
Polly Selkoe, Assistant Director for Regulatory Planning, stated that the Building
Department has been steadfast on the interpretation of the height of fences, which is measured
from the lowest side. This measurement is taken even if that means that it is measured from the
abutter’s side, the reason being that the height affects both the property owner and abutter.
Ms. Selkoe also noted that there are many properties in Brookline, that are not as large as
the subject property, where structures are 7 feet from the property line or less resulting in a 14 foot
separation between two structures, and yet the Zoning By-Law maintains that the fence should not
be over 7 feet tall. She further added that in this case, the two structures have a separation of over
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150 feet, and there would be no reason why the fence could not meet the standards of the Zoning
By-Law.
Mr. Dennison noted that fences that exceed 7 feet need a Special Permit, and that is why
he is here.
John Buchheit, Associate Town Counsel, stated that he wanted to make the Zoning Board
of Appeals aware of the deadline for getting this to the court, on June 19.
Board Member Mark Zuroff stated that the site visit was enlightening and having reviewed
the Board’s prior decision, and seeing the property up close, it is his opinion that the privacy issue
is not compelling. He further added that the houses are so far apart, and that there is a vegetative
screening that exists between the properties. Board Member Zuroff noted that there is no
compelling reason why they should grant a Special Permit for an extra foot of height on a fence
that does indeed provide privacy, and does not see an issue with one house intruding on the other’s
privacy.
Board Member Johanna Schneider agreed with Board Member Zuroff, and noted how tall
the fence would be even if a foot was removed, and would still perform a solid buffering task. She
further added that there is a tremendous amount of vegetation that has been planted that further
shores up that buffering, and there is not a compelling privacy reason. Board Member Schneider
added that there is no prohibition on fences over 7 feet but the Board, in its discretion, has to find
that the standard of Section 5.62 of the Zoning By-Law is met, and does not believe that it is met
in this case. Board Member Schneider noted Brookline is a Town of houses built in close proximity
to one another, and in most cases closer than these two houses. Board Member Schneider expressed
concern about parsing out neighborhoods where exceeding the fence height is or is not allowed,
and what that would mean for the Board’s obligation to rigorously apply the standards.

10

