THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL
CENTRAL MASSACHUSETTS DIVISION
10 MECHANIC STREET, SUITE 301
WORCESTER, MA 01608
(508) 792-7600
(508) 795-1991 fax
www.mass.gov/ago

September 21, 2017
Patrick J. Ward, Town Clerk
Town of Brookline
333 Washington Street
Brookline, MA 02445
Re:

Brookline Annual Town Meeting of May 23, 2017 - Case # 8531
Warrant Articles # 14 and 15 (Zoning)
Warrant Articles # 11, 12 and 13 (General)

Dear Mr. Ward:
Articles 11, 12, 13, 14 and 15 – We approve these Articles except for that portion of the
moratorium period in Article 14 which runs from January 1, 2019 to April 15, 2019, because this
extended moratorium period appears to be longer than is reasonably necessary and thus exceeds
the Town’s zoning authority. We explain our decision below.
I.

Summary of Article 14.

Article 14 amends the Town’s zoning by-laws to impose a temporary moratorium on
Recreational Marijuana Establishments (as defined in the by-law) in order to allow the Town
time “to review the State-promulgated regulations governing these facilities and allow the Town
[time] to enact zoning provisions, consistent with State law and regulations, setting forth the
allowed locations, dimensional, parking and other requirements applicable to Recreational
Marijuana Establishments.” The by-law includes two time periods for the moratorium: 1)
through December 2018; and 2) “the second moratorium period shall be effective from
January 1, 2019 through April 15, 2019” (emphasis supplied).
II.

Analysis of Moratorium Time Period.

The Town has the authority to “impose reasonable time limitations on development, at
least where those restrictions are temporary and adopted to provide controlled development
while the municipality engages in comprehensive planning studies.” Sturges v. Chilmark, 380
Mass. 246, 252-253 (1980). Such a temporary moratorium is within the Town’s zoning power
when the stated intent is to manage a new use, such as a recreational marijuana establishment
and related uses, and there is a stated need for “study, reflection and decision on a subject matter
of [some] complexity…” W.R. Grace v. Cambridge City Council, 56 Mass. App. Ct. 559, 569

(2002) (City’s temporary moratorium on building permits in two districts was within city’s
authority to zone for public purposes).
It is reasonable for the Town to adopt a moratorium for a limited period of time to study
the forth-coming Cannabis Control Commission regulations and develop zoning and other bylaws in light of the regulations. This Office has approved several such moratoria effective
through December 31, 2018. A moratorium lasting through December 31, 2018 would be
reasonable because that end date would provide a town nine months after the March 15, 2018
initial regulations deadline to study, propose and adopt zoning and general by-laws in light of the
Act and regulations.
In this case we find that the extended portion of the moratorium, (through April 15,
2019), may result in a delay that is longer than reasonably necessary for the Town to study the
issue and make a decision. We recognize that every town’s planning needs are different, and that
there is substantial uncertainty as to when the final regulations will be issued and what they will
address. Even in light of these varying planning needs and uncertainties, and based on the
information available to date, we believe that it is reasonable to expect a town to complete its
planning process for the new use of Recreational Marijuana Establishments by December 31,
2018, nine months after the publication of the initial regulations. Beyond that time period a
moratorium on Recreational Marijuana Establishments could be viewed as unconstitutional
because it is not tied to current legitimate planning needs. See Zuckerman v. Hadley, 442 Mass.
511, 520-521 (2004) (“Except when used to give communities breathing room for periods
reasonably necessary for the purposes of growth planning generally, or resource problem solving
specifically, as determined by the specific circumstances of each case, such [rate of
development] zoning ordinances do not serve a permissible public purpose, and therefore
unconstitutional.”) (citing Sturges, 380 Mass. at 257).
If the Town, in the course of a planning process of the type upheld in Sturges and W.R.
Grace, determines that there is a need to extend its moratorium beyond the initial period, then the
Town may wish to enact a by-law doing so, and the basis for such a by-law will be evaluated at
that time. We encourage the Town to consult with Town Counsel regarding a future amendment
to the moratorium, if needed, to cite any factors unique to Brookline that provide a rational basis
for the extended moratorium.
To summarize, we approve the by-law amendments in Article 14, except for the text as
indicated in bold and underlined below:
“b) the second moratorium period shall be effective from January 1, 2019 through
April 15, 2019” 1
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We issued a similar disapproval of an extended moratorium period in Carver Case # 8326 (August 3, 2017);
Egremont Case # 8402 (August 3, 2017); and Middleton Case # 8415 (August 23, 2017).
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Note: Pursuant to G.L. c. 40, § 32, neither general nor zoning by-laws take effect unless the Town
has first satisfied the posting/publishing requirements of that statute. Once this statutory
duty is fulfilled, (1) general by-laws and amendments take effect on the date these posting
and publishing requirements are satisfied unless a later effective date is prescribed in the
by-law, and (2) zoning by-laws and amendments are deemed to have taken effect from the
date they were approved by the Town Meeting, unless a later effective date is prescribed in
the by-law.
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Very truly yours,
MAURA HEALEY
ATTORNEY GENERAL

Margaret J. Hurley
By: Margaret J. Hurley
Chief, Central Massachusetts Division
Director, Municipal Law Unit
10 Mechanic Street, Suite 301
Worcester, MA 01608
(508) 792-7600 ext. 4402
cc: Town Counsel Joslin Murphy
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