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ARTICLE 1

PLANNING BOARD REPORT AND RECOMMENDATION

This warrant article, submitted by the Select Board, proposes to revise the location
requirements for marijuana retailers established in Spring 2018 by requiring that the 200
foot distance minimum between retailers at street level be applicable to all marijuana
retailers, regardless of where in a building a retailer is located. Previously, above ground
or below-ground locations could be exempt from this 200 foot separation requirement.

Although this past spring the Planning Board voted to recommend approval of the
marijuana zoning articles, after additional consideration the Board agrees with the Select
Board that it would be better if the 200 foot distance applied to all marijuana retailers,
regardless of whether the establishment is located at street level, or on a lower or higher
floor. Any impacts caused by traffic, parking or queuing on the sidewalk by customers
could be the same regardless of the retailer’s location in a building. This amendment will
help protect the integrity of Brookline’s streetscapes and encourage marijuana retailers to
be spread throughout Brookline’s commercial areas, rather than in the same area.
Therefore, the Planning Board recommends FAVORABLE ACTION on Atticle I as
proposed.
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ARTICLE 1

FIRST ARTICLE

Submitted by: Select Board

To see if the Town will amend §4.13 of the Town’s Zoning By-law (Marijuana
Establishments) by deleting §4.13.5.E.5 and replacing it with the following (language to
be deleted struek-eut, language to be added underlined and bolded):

E. Additional Location Requirements for Marijuana Establishments

5. Density requirements for Social Consumption Marijuana Retailers issued

a primary use license and Storefront Marijuana Retailers shall be:

a. A minimum of 200 feet from another Social Consumption
Marijuana Retailer issued a_primary use license or Storefront
Marijuana Retailer. (applicable to uses 29A and 29B)

b. Measured from lot boundary to lot boundary.

Or act on anything relative thereto.
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PETITIONER’S ARTICLE DESCRIPTION

"At the Annual Town Meeting in spring 2018, Town Meeting approved Article 17
allowing recreational marijuana retailers and a variety of other related marijuana
uses. Under the section of the Zoning By-Law that relates to the allowed locations of
marijuana retailers (both storefront and social consumption retailers, if the latter are
allowed in the future), retail establishments are required to be located at least 200 feet
apart as the crow flies. An exception to the 200-foot rule was made for retailers who
were not located on the street level based on the premise that the vibrancy of the
streetscape would not be negatively impacted if a storefront were located below or above
street level. After further consideration, some members of the Select Board believe that it
would be better for the 200-foot minimum to be applicable for all marijuana retail
establishments regardless of what floor the establishment is located. This approach is
consistent with our overriding goals of minimizing the concentration of marijuana
retailers in any one block, reducing traffic and queueing impacts to pedestrians and the
surrounding neighborhood, and distributing marijuana retailers more broadly throughout
the town.

SELECT BOARD’S RECOMMENDATION

Article 1 of the November 13, 2018 Special Town Meeting seeks to modify the zoning
by-law regulating the location of marijuana establishments. Last spring, the Town
concluded its zoning moratorium when Town Meeting adopted a series of articles that
regulated the location and other aspects of marijuana establishments. In addition to
establishing the areas of town where marijuana establishments could locate by special
permit, the by-law precluded retail establishments from being 200 feet from one another
“if any portion of the establishment is located at street-level”. The Town has been
approached by two marjjuana establishments that have secured retail space along
Commonwealth Avenue. The location of these establishments are within two hundred
feet of one another, but one of the establishments is located on the second floor (not at
street-level). Therefore, the 200 foot provision does not apply. Select Board Member
Neil Wishinsky proposed that an article be submitted to Town Meeting to close this
“loophole” so that no retail marijuana store may be located within 200 feet of each other,
regardless of whether one is at street level or not. A majority of the Board believes that
increased traffic and demand for parking is not within the Town’s control, even with
licensing provisions and that these increased traffic and parking demands can more
effectively be lessened by licensing one retailer in an area. This approach is consistent
with the Town’s goals of minimizing the concentration of marijuana retailers in any one
block and distributing marijuana retailers more broadly throughout the town.

By a vote of 3-2, the Select Board recommends favorable action on this article.

Members opposed to this article felt that the regulatory process required for receipt of a
special permit and the licensing process, also adopted by Town Meeting in May, provides
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the Town with the tools necessary to respond to the traffic, congestion, and access
concerns that typically accompany new retailers’ applications to do business in
Brookline. The minority of the Board also expressed concern about making changes to a
zoning article that is one component of a complex and multi-layered system designed to
regulate this new industry — zoning, security, testing, and licensing regulations exist in
town and state law. The two Board Members worry that making what is today perceived
as a small change could have unintended consequences in the future.

It should be disclosed that, regardless of how this article is voted, the owners of the
properties on Commonwealth Avenue have taken legal action necessary to insulate them
from any prospective zoning change. As a result, these properties are “grandfathered”
from a zoning change that would prevent them from being located 200 feet from one
another. The majority of the Board believes that irrespective of the “grandfathered”
status of these owners, the Town should take action to prevent a similar situation from
occurring in the future.

On October 23, 2018, the Select Board voted FAVORABLE ACTION on the following
motion:

VOTED: That the Town amend §4.13 of the Town’s Zoning By-law (Marijuana
Establishments) by deleting §4.13 5.E.5 and replacing it with the following (language to
be deleted struek-out, language to be added underlined and bolded):

E. Additional Location Requirements for Marijuana Establishments

5. Density requirements for Social Consumption Marijuana Retailers issued

a primary use license and Storefront Marijuana Retailers shall be:
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c. A minimum of 200 feet from another Social Consumption
Marijuana Retailer issued a primary use license or Storefront
Marijuana Retailer. (applicable to uses 29A and 29B) -
d. Measured from lot boundary to lot boundary.
ROLL CALL VOTE:

Aye: / No:
isii Franco
Hamilton

SUMMARY:

Article 1 of the Second Special Town Meeting proposes to amend §4.13 of the Town’s
Zoning By-Law (Marijuana Establishments) to remove the exclusion of establishments
above or below street level from the requirement that establishments be 200 feet apart.
By a vote of 14-4-0, the Advisory Committee recommends Favorable Action.

BACKGROUND:

Article 1 was submitted by the Select Board. It proposes to amend the Zoning By-Law
to further discourage the concentration of Marijuana Establishments in a single block or
area of Brookline.

The May 2018 Annual Town Meeting approved Article 17 allowing recreational
marijuana retailers and a variety of other related marijuana uses. Under the section of the
Zoning By-Law that relates to the allowed locations of marijuana retailers (both
storefront and social consumption retailers, if the latter are allowed in the future), retail
establishments are required to be located at least 200 feet apart. An exception to the 200-
foot rule was made for retailers who were not located on the street level based on the
premise that the vibrancy of the streetscape would not be negatively impacted if a
storefront were located below or above street level.

DISCUSSION:

The Select Board now believes that it would be better for the 200-foot minimum to be
applicable for all marijuana retail establishments regardless of what floor the
establishment is located on. This approach is consistent with the goals of minimizing the
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concentration of marijuana retailers in any one block, and in distributing marijuana
retailers more broadly throughout the town.

The reconsideration of this issue was prompted in part by the location of two Marijuana
Retail applicants on the same block of Commonwealth - Avenue, one of which would be
located on the second floor of 1030 Commonwealth Avenue. This Warrant Article will
not impact these current applicants, since they filed site plans prior to the filing of this
Warrant Article, and the zoning is frozen as of the date of those filings.

Members of the Committee discussed the intent of the Zoning By-Law: to preserve the
street-level character of retail areas and avoid the development of a marijuana “district.”
It was thought that removing the above and below street level exemption from the
distance restrictions for Marijuana Establishments will encourage the distribution of these
establishments more broadly throughout the town.

RECOMMENDATION:
By a vote of 14—4-0, the Advisory Committee recommends FAVORABLE ACTION on

the motion offered by the Select Board under Article 1 of the Second Special Town
Meeting.

XXX
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