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EXHIBIT 1 
445 HARVARD STREET 

WAIVER LIST 
L-1 ZONING DISTRICT 
NOVEMBER 25, 2019 

 
BROOKLINE ZONING BY-LAWS 

Bylaw Section Requirement Requested Waiver(s) Details of Proposal  
Requiring Waiver 

Waiver 
Number 

§4.07(6) – 
Table of Use 
Regulations 

Multi-Family Uses 

Waiver to allow the property to be used 
as a multi-family dwelling with more 
than 40% of frontage along a street 
devoted to residential use, including 
associated parking and lobby use. 

The Development is a multi-family 
housing development containing 25 units.  

More than 40% of the frontage of the 
ground floor along Thorndike Street will 

be used for residential parking. The 
Comprehensive Permit, as may be granted 
by Zoning Board of Appeals, shall provide 
all local permits per M.G.L. c. 40B § 20-

23. 

A 

§4.08 Affordable Housing 
Waiver to allow affordable housing 

requirements under M.G.L. c.40B, rather 
than under 4.08. 

Comprehensive Permit, as may be granted 
by Zoning Board of Appeals shall provide 
all local permits per M.G.L. c. 40B § 20-

23. 

B 

§5.07 Dwelling in Business 
District 

Waiver to allow usable open space, side 
and rear yard, and floor area ratio 

requirements under M.G.L. c.40B, rather 
than under §5.07. 

Comprehensive Permit, as may be granted 
by Zoning Board of Appeals shall provide 
all local permits per M.G.L. c. 40B § 20-

23. 

C 

§5.09 Design Review 

Waiver to allow Design Review 
requirement under M.G.L c.40B, rather 

than under §5.09, except: 
 

3.c.2 – Existing Conditions Plan; 
3.c.3 – Drawing of Proposal; 

3.c.4 – Photographs; 
4.e – Circulation; 

Comprehensive Permit, as may be granted 
by Zoning Board of Appeals shall provide 
all local permits per M.G.L. c. 40B § 20-

23. 

D 
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BROOKLINE ZONING BY-LAWS 

Bylaw Section Requirement Requested Waiver(s) Details of Proposal  
Requiring Waiver 

Waiver 
Number 

4.f – Sormwater Drainage; 
4.g – Utility Service; 

4.h – Advertising Features; 
4.j – Safety and Security; 
4.m – Energy Efficiency. 

§5.20 
& 

Table §5.01 
Maximum Floor Area 

Waiver from maximum ratio of gross 
floor area to lot area. 

 
(1.0 in L-1.0 District) 

The Development is on a 10,115 s.f. lot 
and the building will have 28,580 gross 

s.f., not including parking gross floor area 
of 3,900 s.f., for a total floor area ratio of 

approximately 2.83. 

E 

§5.30-5.31 
& 

Table §5.01 

Maximum Height of 
Buildings 

Waiver from maximum building height 
limitations. 

 
(40 ft. in L-1.0 District) 

The height of the Development will exceed 
the 40’ height limit, as the building will be 

59’0” at its roof, with no roof top 
mechanicals and the elevator overruns 

above roof elevation when measured from 
the first floor slab.  

F 

§5.44 Accessory Underground 
Structures 

Waivers from setback requirement for 
underground structures. 

The Development will have below grade 
parking pits and mechanical spaces. G 

§5.45 Traffic Visibility Across 
Corners Waiver from §5.45. 

The Development has structure within the 
triangular plane, specified in Sec. 5.45, 

will be constructed at Harvard-Thorndike 
corner. 

H 

§5.50 & 
Table §5.01 

Minimum Front Yard 
(Harvard Street) 

Waiver from 10’ minimum front yard 
requirement.  

The Development has two front yards and 
will have a minimum front yard setback of 

0’ along Harvard Street.  
I 

§5.50 & 
Table §5.01 

Minimum Front Yard 
(Thorndike Street) 

Waiver from 10’ minimum front yard 
requirement.  

The Development has two front yards and 
will have a minimum front yard setback of 

0’ along Thorndike Street.  
J 

§5.07, §5.60, 
§5.64, & 

Table §5.01 
Minimum Side Yard 

Waiver from 10’ minimum side yard 
requirement. 

The minimum side yard setback for the 
Development will be 8’1.5”. This is a 

corner lot where the side lot line will be 
K 
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BROOKLINE ZONING BY-LAWS 

Bylaw Section Requirement Requested Waiver(s) Details of Proposal  
Requiring Waiver 

Waiver 
Number 

 
(77 Thorndike) 

that shared with 77 Thorndike Street and 
435 Harvard Street, and the rear lot line 

will be that shared with 64 Coolidge Street 
and 70 Coolidge Street. 

§5.07, §5.70 & 
Table §5.01 Minimum Rear Yard 

Waiver from 20’ minimum rear yard 
requirement. 

 
(0 ft. in L-1.0 District) 

The Development will have a minimum 
rear yard setback of 0’ abutting 64 

Coolidge Street, and 10’ abutting 70 
Coolidge Street. This is a corner lot where 
the side lot line will be that shared with 77 
Thorndike Street and 435 Harvard Street, 

and the rear lot line will be that shared 
with 64 Coolidge Street, and 70 Coolidge 

Street. 

L 

§2.15(3), 
§5.90 & 

Table §5.01 

Minimum Landscaped 
Open Space 

Waiver from minimum landscaped open 
space requirements under M.G.L. c.40B, 

rather than under §2.15(3), §5.90 & 
Table 5.01. 

 
(Min 0% Landscaped Open Space) 

The Development is on a 10,115 sf. lot and 
will have 800 sf. of landscaped open space, 
with a landscaped open space percentage 

of approximately 7.9%. 

M 

§5.07, §5.91 & 
Table §5.01 

Minimum Usable Open 
Space 

Waiver from the usable open space 
requirement of 5,716 s.f. (20% of 

residential gross floor area). 

The Development is on a 10,115 sf. lot and 
will have 1,214 sf. of usable open space 
(12.0% of residential gross floor area). 

N 

§6.02,  
Table §6.02 

Off-Street Parking 
Space Regulations 

Waiver from the required 41 parking 
spaces (31 residential and 10 

commercial). 

The Development will have a total of 20 
residential parking spaces, 19 of which 

will be automated lift spaces, and 0 
commercial parking spaces. 

O 
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BROOKLINE ZONING BY-LAWS 

Bylaw Section Requirement Requested Waiver(s) Details of Proposal  
Requiring Waiver 

Waiver 
Number 

§6.02.2.f Off-Street Parking 
Space Regulations 

Waiver from required off-street parking 
space for visitors and tradespeople under 

M.G.L. c.40B, rather than under 
§6.02.2.f. 

 
(10.0%) 

The Development will have 0 parking 
spaces for visitors and tradespeople. P 

§6.04 Design of All Off-Street 
Parking Facilities 

The applicant requests a waiver from 
this section to allow the parking garage 

and associated parking spaces to be built 
in conformance to the Plan Set of Record 

dated November 5, 2019. 

The Development’s parking design is 
shown on the plan labeled Ground Floor 

Plan. 19 parking spaces will be automated 
lift spaces. Additionally, the minimum 

aisle width will be 24 feet. 

Q 

 

BROOKLINE TOWN BY-LAWS 

Bylaw Section Requirement Requested Waiver(s) Details of Proposal  
Requiring Waiver 

Waiver 
Number 

     

§5.3 Demolition Delay 
By-law 

Waiver from Preservation Commission 
review to protect and preserve Significant 

Buildings. 

The existing structure will be demolished with 
this proposal. Comprehensive Permit, as may 
be granted by Zoning Board of Appeals, shall 
provide all local permits per M.G.L. c. 40B § 

20-23. 

R 

 



 
 

Exhibit 2 – JFK PLACE 445 Harvard Street Comprehensive Permit 

TERMS TO BE INCLUDED IN REPLACEMENT REGULATORY AGREEMENT                

1. Subsidizing Agency Regulatory Agreement. Construction and/or permanent financing for the 
Project will be obtained from Massachusetts Housing Partnership or another qualified subsidizing 
agency (the “Subsidizing Agency”). As  a component of such financing, the Applicant will be 
entering into a regulatory agreement and other agreements with respect to the Project which, inter 
alia, will set forth the certain restrictions as to low or moderate income housing to be provided as 
part of the Project as the same may be hereafter extended or amended (the “Subsidizing Agency 
Agreement”). 

2. Regulatory Agreements. It is the intention of the Comprehensive Permit that the Project will, in 
perpetuity and without interruption, be subject to a suitable regulatory agreement consistent with 
the Comprehensive Permit governing the low or moderate income housing (the “Affordable 
Units”) in the Project. For so long as the Subsidizing Agency Agreements are in effect, the 
Subsidizing Agency Agreements satisfy in full the requirements set forth in Conditions 37 and 38 
of the Comprehensive Permit for a regulatory agreement. From and immediately after the 
expiration or termination of the Subsidizing Agency Agreements, the Town shall enter into an 
agreement containing the terms of this exhibit to satisfy the requirements of Conditions 37 and 38 
of the Comprehensive Permit (the “Town Regulatory Agreement”). 

3. Affordability Requirements. Pursuant to the terms of Condition 30 of the Comprehensive 
Permit, the Applicant will restrict certain units in the Project (the “Affordable Units”) as follows: 
twenty percent (20%) of the units in the Project to be occupied and rented by households earning 
not more than fifty percent (50%) of the AMI. During the Subsidy Period (as defined below), 
rents for the Affordable Units shall be no greater than those permitted by the Subsidizing Agency 
Agreements, all in accordance with the applicable rules, regulations, and guidelines of the 
Subsidizing Agency. Without derogating from the provisions of Paragraph 4 below relative to the 
exclusive jurisdiction of the Subsidizing Agency to monitor and enforce the affordability 
requirements, during the period (hereinafter, the “Subsidy Period”) that the Subsidizing Agency 
Agreements are in force and effect, the Applicant shall provide a copy to the Town, care of the 
Board of Selectmen, of any statements, reports, notices, or certifications made by the Developer 
to the Subsidizing Agency (or its monitoring agent) relative to the Applicant’s compliance with 
the affordability requirements in the Subsidizing Agency Agreements contemporaneously with 
the Applicant’s delivery of the documents to the Subsidizing Agency.  

From and after the Subsidy Period, the Affordable Units shall continue to be restricted as set forth 
in the preceding paragraph in accordance with the applicable rules, regulations, and guidelines of 
the Subsidizing Agency (or its successor agency) that existed prior to the expiration or 
termination of the Subsidizing Agency Agreements, all as though the Subsidizing Agency 
Agreements were still in force and effect. To the extent that the Subsidizing Agency (or its 



 
 

successor agency) has ceased to promulgate such applicable rules, regulations, and policies, then 
the Affordable Units shall be determined based on substitute regulations of a federal or state 
governmental agency providing subsidies for low or moderate income housing as shall be 
reasonably determined by the Applicant and the Town, in order to ensure the continued 
availability of the Affordable Units for the purposes set forth herein and in the Comprehensive 
Permit for the entire term of the agreement. Further, if after the Subsidy Period, M.G.L. c.40B (or 
its successor statute) still provides a mandate for municipalities to provide low or moderate 
income housing, the Applicant agrees to continue to operate and manage the Project as would 
permit the Project to be credited toward the Town’s Subsidized Housing Inventory for purpose of 
Chapter 40B. 

The Board of Selectmen shall establish reasonable rules and protocols to govern the monitoring of 
the affordability requirements, including any reporting and notice obligations, and may designate 
an entity to serve as its monitoring agency to monitor the Applicant’s compliance with the 
affordability requirements. The selection of tenants in the event of unit vacancies shall be 
governed by the applicable rules of the Subsidizing Agency just prior to the expiration or 
termination of the Subsidizing Agency Agreements, and in the absence of such rules, by the rules 
of another subsidizing agency that are reasonably acceptable to the Town and the Applicant.  

4. Monitoring and Enforcement. During the Subsidy Period, the Subsidizing Agency shall have 
exclusive authority and jurisdiction for all monitoring, oversight, and enforcement functions with 
respect to the Affordable Units, including without limitation, provision of the Affordable Units, 
monitoring eligibility for tenancy, calculation of affordable rentals and all matters related to 
limited dividend restrictions. 

From and after the Subsidy Period, the Town shall have the right to monitor the Applicant’s 
compliance with the terms of Paragraph 3 above. The Town may retain a monitoring agent (the 
“Town Monitoring Agent”) the reasonable fees for which shall be paid by the Applicant (as 
provided in Condition 38 of the Comprehensive Permit), to monitor the Applicant’s compliance 
with requirements of the Town Regulatory Agreement. The Applicant agrees to submit to the 
Town Monitoring Agent all certifications in the same form, and with the same level of detail, as 
were made the Applicant to the Subsidizing Agency during the Subsidy Period relative to its 
compliance with the provisions of Paragraph 3 above.  

5. Term of Town Regulatory Agreement. The Town Regulatory Agreement and all of the 
covenants, agreements, and restrictions contained therein shall be deemed to be an affordable 
housing restriction as that term is defined in G.L. c. 184 § 31 and as that term is used in G.L.       
c. 184, § 26, 31, 32, and 33. The Town Regulatory Agreement shall be made for the benefit of the 
Town, and the Town shall be deemed to be the holder of the affordable housing restriction created 
thereby. The Town has determined that the acquiring of such affordable housing restriction is in 
the public interest. The term of the Town Regulatory Agreement, the rental restrictions, and other 
requirements provided therein shall remain effective for so long as the Project exists.  



 
 

The Town Regulatory Agreement and the covenants, agreements, and restrictions contained 
herein shall be covenants running with the land, encumbering the Project for the term thereof, and 
shall be (i) binding upon the Applicant’s successors in title, (ii) not merely personal covenants of 
the Applicant, and (iii) binding on the Applicant, its successors and assigns for the term thereof, 
and shall inure to the benefit of the parties thereto and their respective successors and assigns. 
Any and all requirements of the laws of the Commonwealth of Massachusetts to be satisfied in 
order for the provisions of the Town Regulatory Agreement to constitute restrictions and 
covenants running with the land shall be deemed to be satisfied in full and any requirements of 
privileges of estate shall also be deemed to be satisfied in full. Promptly upon the execution 
thereof, the Applicant shall cause the Town Regulatory Agreement to be recorded in the Norfolk 
Registry of Deeds (or, if the Property consists of registered land, to be filed in the Norfolk 
Registry District of the Land Court). The Applicant shall pay all fees and charges incurred in 
connection with such recording or filing.  

 

 



EXHIBIT 3 
T O W N  O F  B R O O K L I N E  

 
 

 
Notice of Hearing 

The Brookline Zoning Board of Appeals will hold a public hearing on January 16, 2019 at  
7 pm in the 6th Floor Select Board’s Hearing Room to open a hearing on an application for a 
Comprehensive Permit submitted to the Town of Brookline by 445 Harvard LLC in accordance 
with M.G.L c.40B to construct a five story building with 25 rental residential units, 4,380 sf of 
commercial space, and 20 parking spaces in a subgrade garage at 445 Harvard Street.  
(Precinct 9) 
 
A detailed agenda for this Zoning Board of Appeals case can be found on the monthly Town 
Calendar closer to the hearing date (http://www.brooklinema.gov/).   

Project plans and application are available on the Brookline Town website at: 
 

http://www.brooklinema.gov/1458/445-HARVARD 

Please direct any questions to: 
Polly Selkoe, Assistant Director for Regulatory Planning 
pselkoe@brooklinema.gov 
617- 730-2126 
 
Hearings may be continued by the Chair to a date/time certain, with no further notice to 
abutters or in the TAB. Questions about hearing schedules may be directed to the Planning 
and Community Development Department at 617-730-2130, or by checking the Town 
meeting calendar at: www.brooklinema.gov.  
 
The Town of Brookline does not discriminate in its programs or activities on the basis of disability or handicap or 
any other characteristic protected under applicable federal, state or local law. Individuals who are in need of 
auxiliary aids for effective communication in Town programs or activities may make their needs known by 
contacting the Town's ADA Compliance Officer. Assistive Listening Devices are available at the Public Safety 
Building for public use at Town of Brookline meetings and events. Those who need effective communication services 
should dial 711 and ask the operator to dial the Town's ADA Compliance Officer.  
 
If you have any questions regarding this Notice or the Assistive Listening Device, please contact Caitlin Haynes at 
617-730-2345 or at chaynes@brooklinema.gov.   

Jesse Geller, ZBA Chair 
 

PUBLISH: 12/27/18 and 1/3/19 

mailto:pselkoe@brooklinema.gov
http://www.brooklinema.gov/
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