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The following represents the initial concerns and reactions of the Planning Department to proposals to
amend the Zoning By-law to incentivize the use of fossil fuel free HVAC systems in construction.
ZONING AMENDMENT TO INCENTIVIZE ELECTRIFIED BUILDINGS
Even small “tweaks” to the zoning code can have important and permanent implications. Identifying and
analyzing those potential implications require extensive, methodical analysis as well as a strong and
genuine public engagement process. Creating incentives in Brookline’s Zoning By-law to promote a specific
social good while at the same time meeting the basic objectives of zoning is extraordinarily complex. There
needs to be a basic understanding of the code itself, motivations of the development community and
property owners, and market forces.
1. The Planning Department is concerned that upzoning to create incentives for fossil fuel free
development (particularly in a compressed time frame) is an untested solution that could produce
unintended consequences. Without a rigorous zoning analysis of how incentives in general and
specifically would interface with other provisions of the Zoning By-law, we caution about assumptions
that incentives are a desirable mechanism.
a. Upzoning may not deliver the desired results.
Developers strive to work around restrictions. As an example, we are aware of developers who limit
a housing development to five units in order to bypass our inclusionary zoning by-law, which is
trigged upon the construction of six units—thereby perversely affecting the housing supply. Further,
in general, developers have not taken advantage of our current incentives, resulting in the fact that
the Public Benefit Incentive provisions are rarely applied. Given that approximately 2/3 of
Brookline’s private property is non-conforming, property owners may rely on case law (Deadrick vs.
ZBA of Chatham) to expand existing non-conforming housing—and without having to provide any
public benefit in return.
b. Incentives may work….but, to the possible detriment of other objectives.
Depending on the largesse of the incentive, this approach could result in fossil fuel free
development. But, there could also be a public cost to the incentive. Since the dimensional (or
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whatever) relief that is offered must be of sufficient magnitude to elicit the public benefit, the
incentive may result in overwhelming the site or imposing other detrimental effects on the area and
town. The addition of “fossil fuel free development” to the list of public benefits could lead to
unintended consequences. For example, a developer may offer fossil fuel free development as
opposed to affordable housing in exchange for dimensional relief. We are not suggesting that one
objective is more worthy, only that the interrelationships amongst various public benefits should be
identified for consideration by policy makers.
c. Incentives may be unnecessary to evoke the current desired objective.
Developers are increasingly incorporating sustainable HVAC into their projects. This has been the
case with several of our 40B projects, which together with development in overlay districts, generate
the major increases in development. Furthermore, all-electric construction is not necessarily more
expensive than alternatives—and to provide dimensional relief is not only in increasingly
unnecessary, but serves to validate and perpetuate that premise.
d. We already have important and effective land use tools at our disposal.
Most of the major development during the past decade has been created either through 40B or
through an overlay district—the creation of which involves significant negotiations typically resulting
in a Memorandum of Agreement (MOA). The Town’s most recent MOA, approved at the last Town
Meeting, resulted in an essentially fossil fuel free project. As expanded upon below, focusing on
Major Impact Project review offers significant potential to promote electrification of buildings.
2. The Planning Department further recommends that we as a Town should strengthen our efforts to meet
our established sustainability goals, including (but in no way limited to) working aggressively to achieve
electrified buildings.
a. The Town and petitioners should focus on the Major Impact Project provision and process
set forth in our Zoning By-law.
The Planning Department in conjunction with the Planning Board can and, with the direction of the
Select Board, will work to immediately create a checklist that further defines “building energy
efficiency to the maximum extent possible” in Section 5.09 (4) m of the Zoning By-law. The
Planning Department will review the checklist, to be incorporated into an application, and address
the applicant’s responses in our zoning report to the Planning Board and Board of Appeals. With
the Select Board’s endorsement of this work as a priority, we would need to again postpone the
creation of a Site Plan Review process and standards (which will include enhanced tree protection
as recommended by the Tree Protection By-law Committee), but believe we could complete this
effort prior to Fall Town Meeting.
b. The proponents could consider proposing an amendment to the Public Benefit Incentives
(PBIs) for Floor Area Ratio (FAR) provisions in the Zoning By-law.
While minimizing the potential for unintended consequences but still meeting the proponents’ goal
of presenting a zoning article to Fall Town Meeting, the Department suggests that the proponents
modify one way that developers and property owners may secure PBIs for FAR as set forth in
5.21(1). Specifically, “environmentally friendly sustainable building and site planning practices”
could be amended to read, “building designs that do not include fossil fuel free infrastructure or an
alternate building/site design that , in the affirmative and written determination of the Select Board’s
Climate Action Committee, provide equivalent or better greenhouse gas reductions.”
The PBIs offered in our Zoning By-law are not frequently applied. However, the
Planning Department cautions against increasing current FAR and height exceptions allowed
through the PBI provision. An examination of the PBI policy is best reserved for the multi-family
housing study currently underway and will be accompanied by a robust, transparent community
process. Moreover, the Department is especially concerned about perpetuating the unfortunate
misconception that all-electric construction is not cost-effective and therefore requires increased
density to recoup investment. Despite the infrequent application of PBI, the Planning Department’s
suggested amendment to Section 5.21(1) is not a hollow gesture. Rather, it represents a bold
statement that underscores the urgency of eliminating our reliance on fossil fuels. By incorporating
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this proposed modification to the Zoning By-law, the Town makes it clear that fossil fuel free
standards should be part of the Town's design guidelines whenever possible.
c. Sustainability advocates should take advantage of existing working team approaches.
We continue to encourage the proponents to work within the collaborative Working Team construct
adopted just last year in response to the Climate Action Summit. We also encourage the Select
Board to continue its support of this approach, which was created to harness and organize the
wealth of available resources in Brookline to achieve climate action goals.
d. Work with our state delegation to adopt more rigorous building efficiency standards and/or
provide a higher standard than the current Stretch Code for communities to adopt.
PLANNING DEPARTMENT PRIORITIES
If the Select Board instructs our department to allocate staff resources in order to analyze a warrant article
that seeks to promote fossil fuel free construction through zoning incentives in order to respond to the
Attorney General’s decision, we will of course do so. However, I respectfully suggest that professional staff
would be more productive if were able to continue to focus on discretionary planning projects including, as
examples, an ongoing analysis of multi-family zoning in order to provide a foundation for expanding the
housing supply while retaining the neighborhood context; and the Kent Street Senior Housing Project.
Regardless, the Department will continue its non-discretionary regulatory responsibilities associated with
Chapters 40A, B and C; Community Development Block Grant administration; assistance to existing
businesses; administrative and general professional support to advisory committees, and the Lower
Boylston Study Committee.

SUMMARY
In summary, the Planning Department recommends that:


Further analysis of a comprehensive proposal should be studied and a robust community process be
undertaken before being submitted as a warrant article.



Meanwhile, the Select Board should consider the alternative of having the Planning Department
develop guidelines related to Major Impact Project review and fossil fuel free buildings.



The Select Board should work with our state legislative delegation to promote electrification of
buildings on a state level including, but not limited to, a new “Stretch Building Code”.
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