From: Biron, Cynthia <cbiron@hbsp.harvard.edu>
Sent: Monday, February 15, 2021 11:52 AM
To: Friedman, Paula K <pkf@bu.edu>
Subject: No short Term rentals in Brookline
Dear Paula,
I am writing as a concerned condominium owner and building trustee in Brookline. I am a long term
owner and resident of 44 Browne Street in Coolidge Corner, in a large 50 unit building. I am very
concerned about the possible changes to Brookline’s zoning by-law that will allow short term rentals in
apartments. This is problematic and very concerning for a number of reasons. This allowance could
disrupt the quiet enjoyment of our home with the increased activity of more people coming and going
on the property. Having more and different groups of strangers on the property will increase the cost of
shared utilities, water, trash, increased and wear and tear on the building.
Safety is also a very big concern; in addition to personal safety issues, there is an increased risk of fire
and accidents, resulting in increased liability claims and expenses incurred by all owners. Other issues
include a loss of a sense of community by having too many strangers coming and going, and fewer long
term residents.
Also, Condominium documents are widely varied. Some associations may need to amend their
documents, which would be especially challenging after legalizing Short term rentals, and without
securing the high majority needed (75%) to change documents, current residents may find themselves
forced to live with Short-term rentals, fundamentally changing their home environment.
Lastly, condo owners seeking a STR certificate from the Town must be required to submit a form from
the Association positively consenting to the presence of a STR. No to self-attesting from the operator
applicant!!
Thank you for your consideration and for sharing this with other members of the committee.
I do hope short term rentals will not be allowed in apartments in Brookline. It is not fair to the long
term residents of apartment buildings. We do not want to compromise safety and quiet enjoyment of
our homes; These are our homes, not businesses.
Best regards,
Cynthia Biron, Ed.M.
Strategic Relationship Manager, New England, Eastern Canada
Harvard Business Publishing
20 Guest St, Suite 700
Brighton, MA 02135
617-820-9743
http://hbsp.harvard.edu/

From: Carolyn Lovit <celovit@me.com>
Sent: Saturday, February 13, 2021 2:28 PM
To: Friedman, Paula K <pkf@bu.edu>
Subject: Rezoning for STR'S in Brookline.

Dear Ms. Feldman,
Please share this with the committee.

I am totally against the rezoning and if approved making it easier for investors to use their properties for Short Term
Rentals.
I am a Brookline resident and have lived in my home, condominium, for 35 years. I love it here.
I am currently a trustee of my association of (31 units) for 20 years. Most people are unaware and some don’t care
what is in their condominium documents or rules and regulations. For that reason alone, it is essential that if the Town
approves the rezoning, which will disrupt the lives of many, there must be a form or sign off from the condominium
association acknowledging it allows Short Term Rentals. Unit owners applying for building permits are required by
the town to have proof of approval from their Condominium.
When I bought my place, I knew the building allowed rentals of which there were none. The unit across the hall was
owner occupied for about 15-20 of those years, then the owner moved and started renting the unit on a long term
basis. Every year or so there are new neighbors. It is disruptive and no matter how nice the people are, this is just a
stop on the way not their home. It feels like a revolving door.
I can’t imagine how terrible it would be to have strangers coming in and out on a regular basis. Who are they? Where
are they from? Will they lock the outside door, will they dispose of trash properly, will they let the owner know if there
is a problem. for the past 11 months and till who knows when I would hope they didn’t have covid,etc.
If the condominium across the hall from me, or others in the complex were being used for short term rentals aka
transient purposes, the lack of continuity, the quality of my life and possibly my health and safety would be
compromised. I am in my 70’s and would feel compelled to move. Moving would necessitate my leaving Brookline,
which I love.
I am sure families with young children would be concerned for their children’s safety with strangers moving in and
out every few days or weeks.
I was in residential real estate for over 45 years. Short term rentals are much more lucrative than long term rentals.
Gradually, investors local, national and foreign will be looking at condominiums as businesses not residences if Short
Term Rentals are allowed and.
For those of you in a single family home, please put yourselves in the shoes of people living in condominiums and
the impact this could have for them. Think of the quality of life of the long term and all residents in condominiums
in Brookline not the convenience of business.
Thank you for taking the time to read this,
Carolyn Lovit
10A Still Street

Dear Paula Friedman and the Brookline Short Term Rental Advisory Committee:
Thank you for volunteering for the important work on the short-term rental rules. Our names are
Branch Moody and Marisa Nucci, and we have lived in Brookline for nearly 20 years, first as
apartment renters, and then for the past 12 years in a home in the Pill Hill neighborhood of
Precinct 5.
If short term rental rules pass, a large expansion in rental sites within Brookline's neighborhoods
will occur. More importantly, there will be a major change in the nature of rentals, where very
short-term rentals (48 hours) to tourists will become common for the first time. This change could
greatly change the character of residential neighborhoods. We are writing to communicate our
experience with rentals of all lengths, including yearly, monthly and short-term rentals and how
this experience leads to suggestions for improving the warrant articles.
Year to year rentals allow homeowners to capture income from unused rooms and bring mutual
benefits to renters, while creating few problems in neighborhoods. However, the monthly and
short-term rental units in our neighborhood have caused many problems for us. These issues
relate to parking, noise, and privacy, and they have occurred frequently, sometimes more than
once a day. These problems continued for many years, even after speaking with and writing to the
rental unit owner. During this long process, we have gained insight into simple changes in rental
rules and how they are enforced, which could more effectively deal with issues faced by neighbors
of rental units.
We have two specific suggestions for your consideration in modifying the warrant articles.
Accountable short term rental enforcement office. One key issue is that Town resources for
rentals rules enforcement are currently insufficient and could be truly overwhelmed with a large
increase in short stay units. For committee members that support or oppose loosening rental
restrictions, we hope that all members will support significant expansion of enforcement
resources. Guidelines for substantial fines, rental permit loss and transparent communication of all
rental rule violations on the Town website are proposed in the warrant articles. These are very
important and should be strengthened. However, they also require enforcement to be
meaningful. Enforcement currently occurs through multiple offices at the Town that have many
tasks and duties unrelated to rentals - this should be changed. To increase accountability, please
consider creating and funding an office with a full-time position that is tasked with managing short
term rental enforcement and giving it real tools for enforcement. Also, regulations are enforced
on a reactive, complaint-based system, which comes into play only after problems are established.
Therefore, we were extremely pleased to see that pro-active enforcement is already written into
your charge as a committee.
Proactive permitting rules focusing on privacy, parking and noise. The biggest risks to Brookline's
quality of life from new types of short-term rentals to tourists relate to privacy, noise and parking,
yet these issues are not directly addressed in existing rental guidelines. For a new permit,
operators could proactively provide or attest to a plan to address noise, privacy and parking in

neighborhoods. For rental operators that care about neighborhood quality of life, this could set
specific expectations at the beginning of their permitted use and help stop problems before they
start. This simple change would also create a situation in which violation of parking, trespassing
and noise ordinances are also considered permit violations, leading to permit loss or other
meaningful enforcement against operators that allow chronic problems. More specifically, the
permitting process could require that operators provide access to parking, as well as an
acknowledgement that renter parking citations represent a rental rules violation for operators.
Noise ordinances could likewise be used as a rental permit violation. For privacy, owners should
document that they own the needed entry pathways to the rental unit or have permission from all
neighbors that are co-owners of such pathways in apartment and multi-family settings. New
permits could require that operators use egress points that least affect nearby neighbors. This
pro-active process might be applied not just to very short term AirBNB-style rentals, but also to
rentals ranging from 30 to 364 days.
In summary, whereas others have spoken to the Committee about problems with rentals occurring
in apartments or triple decker homes, we wanted to make clear that these problems also exist in
single family zoned neighborhoods. These problems occur in owner occupied rental units. With
new short term rental rules, such problems could become common in all of Brookline's residential
neighborhoods. We encourage the Committee to consider a dedicated rentals office and new proactive rules to protect neighbors.
Branch Moody and Marisa Nucci
Brookline MA
moody.family@rcn.com

I am writing to provide my experience with having a neighbor who maintained an AIR BNB
room or two in her unit in my condominium for several months these past years and to ask you to
support my opposition to allowing AIR BNB in Brookline except under clear restrictions that will
be enforced. The warrants before the November 2020 Town Meeting allows for restrictions to
Short Term Rentals that would protect me from having my living space turned into a throughway
for a “hotel.”
My husband and I live in a 1910 three-unit condominium where each floor is a separate
apartment. The building is a generous but fairly intimate space, built more as a house than an
apartment building with little noise insulation and one entrance to all three floors. The small
lobby leads to the stairs, which can't really accommodate more than one person at a time. The
landing off the stairs in front of my second floor unit is similarly short and narrow. Anyone
moving up the stairs and passing my front door to move to the third floor is practically in our
living room but for the door. Sounds from the unit above and below very clearly register in our
unit.
We have lived in this apartment for thirteen years and consider it our “home.” While the first
floor owner rents out his flat, it is leased for a year at a time and often the tenants stay for several
years. It is no problem. My upstairs neighbor, however, who lives in the building, decided to
rent out two rooms in her place through AirBNB without ever discussing it with me. In fact, it
took me several weeks to even realize that the different people arriving every two days were Air
BNB “guests.” The stress on our family was enormous. Strangers with their luggage tromping
up and down the stairs at all hours put us on edge. My dog became quite nervous during that
important imprinting period between one and two years old with all the unknown people passing
by our door and in the halls. We very much value our quiet, our privacy and safety, all of which
were violated by these people having access to the inner lobby, hallways, and basement rooms.
The condo had to purchase a new insurance policy at higher cost and less coverage because our
old policy would not insure a building that contained air BNB rentals. Our water bills went up
naturally because every two days all sheets and towels had to be laundered and our water meter is
for the entire building at large. It was only after months that I found out the town could shut
down the air BNB, which took extra time because of a lawsuit filed by the unit owner. The fact
that this owner lived in the apartment mattered little to how much we were imposed upon when
the residential character of our building turned into a commercial enterprise. Like most people
our “home” is also our primary investment and allowing Air BNB to function in a small
residential condo makes that investment worth less.
If the town does decide to allow AirBNB in some fashion, I hope it will also make sure to have
appropriate restrictions and create a department with staff and powers to inspect and shut down
places that do not follow these restrictions. Most basic is to insist on any condo board's
unanimous approval for any owner in its building that wishes to rent to short term renters—
whether or not that owner also lives in the unit. That rule would mean that as a trustee of my
three-unit building, I would be able to veto such a move.
I look forward to discussions the town will have on this issue and hope to be able to speak to
these points.
Thank you,
Carole Capper [cappercb@gmail.com]

From: Julia Malkin <julia_malkin@yahoo.com>
Sent: Monday, February 15, 2021 2:11 PM
To: Friedman, Paula K <pkf@bu.edu>
Subject: Please share my letter with the members of the STR committee

Dear Paula,
Please share my letter with the members of the STR committee for tomorrow's
hearings.
Julia Malkin
Feb 14th, 2021
To: members of the STR committee
From: Julia Malkin residing at 640 Washington Street in Brookline, MA.
Dear members of the STR committee hearings in Brookline,
I've been following your discussions regarding formulating town's provisions for short
term rentals, and I know that
the current debate centers around two choices:
- option A: that the town allows owners to apply for an STR license to the town,
without asking their condo associations and neighbors, or
- option B: that the town requires that STR applicants first get an approval from
condo association's trustees and then have this approval in hand when they apply for
an STR license.
We strongly support option B where the applicants for STRs must explicitly seek
approvals from their condo associations. Here are the reasons why.
1. Utility bills. Having a short-term rental in the building significantly increases traffic in
the common areas, and the usage of water, gas and electricity. In older buildings
around Brookline, it is very often that utilities like water and electricity for common
areas are shared. This means that there are no separate water meters, and that there is
a common electricity meter in the basement for electricity used in common areas, and
also for the washing and drying machines.
For example, in our condo association at 640 Washington street, we have three units
and three trustees.
We have common utility bills for common areas. The water and heating bills for the
three units in our association are shared among all units. The water and electricity
usage goes up when you have frequent guests coming and going daily.
2. Upkeep, insurance costs, wear and tear. The second important reason is upkeep
and wear and tear of the building. Currently, we now pay for cleaning of the common
areas and our fees are modest because only the residents use the stairs. For example,
there are currently no scuffs on the walls, because it is very rarely that heavy luggage is
carried up the narrow common hallways by regular resident. However, the cleaning,

painting, and upkeep fees would have to increase dramatically for our building if we
were to allow an STR in our three-unit building. The level of disturbance and the traffic
in common stairs would also increase. Professional hotels renovate constantly and
there is a reason for it. In hotels, common areas are used heavily due to increased
traffic. We, as residents, must be informed beforehand if our planned building
expenses are going to be affected or changed in the future. Having an STR will affect
our condo budget and thus we must plan ahead, and consider the costs. The condo
budget would need to be increased. The security of the entrance would have to be
changed. Maybe, we would want to change our insurance policy, change locks for
each unit, or replace insulation or carpeting to reduce the noise from steps, or install
separate water meters or additional fire safety devices in common areas. All of these
measures would be disruptive to our current lives: planning for them requires time and
would cost all of us money. We certainly would want to know about these measures in
advance and consider them first.
Because of all of the above:
We believe that anyone who wishes to start renting short term must be required by the
town to obtain a document from the association's trustees that explicitly allows renting
as an STR.
To conclude, we vote wholeheartedly to have the potential STR renters who are
owners ask for a permission from condo associations at their residential address
before applying to the town. This process would then be similar to the process
employed when one owner wants to replace windows or do other types of renovations.
In such cases, all condo association members must be asked first and the owner is
required to obtain a written signed document that explicitly allows any renovations. In
the case of STRs, a similar letter must be required from the trustees of the condo
association, that approves an STR. The town then should consider the application and
use its due process, to check for other requirements. However, having an approval
from condo associations first must be one of the first steps in this process.
Thank you for your consideration,
Julia Malkin
640 Washington Street #2
Brookline MA 02446

1/4/2021
Dear Paula,
Thank you for listening to my sometimes disjointed thoughts.
Marcia
Some challenges to legalization:
● On what basis is the assumption made that residents ( non operators) want
STR's legalized?
●
● How many operators will there be? We have no idea. The Select Board
would never approve an application for a business license for this type of
operation.
● Are town residents aware of the likely unintended consequences of the
legalization of STR’s?
● Who (besides potential operators) thinks that Brookline qualifies to be in
the hospitality business?
● What qualifications and resources do our Departments have to take on this
kind of oversight?
●

Am I right in assuming Brookline has no idea what the costs to the budget
and quality of life will be?

● Will the State room's tax revenue cover the new costs to the town?

The following suggestions do not indicate that I approve legalizing STR's.
If some form of them is to be thrust upon us, at minimum they should require:
● Licenced operators to document available 24 hour off street parking, for
each room rented, which will be available for their STR customers.
(THOSE ORANGE PARKING PERMIT SHEETS FOR OVERNIGHT GUESTS
AVAILABLE FROM THE TRANSPORTATION DEPARTMENT SHOULD NOT
BE ISSUED FOR THESE BUSINESSES. The STR cars which parked on my
street prior to COVID tended to park for 48 consecutive hours without
ticketing. Ticketing is not a deterrent as these cars are transient.
Why were the Police and Transportation Departments not included in
discussions about these articles?
● Any operator applying for a permit, must have written approval from all
current abutting property owners. If a property changes owners, that new
owner must approve.
An owner should not be allowed a 24 hour business if their neighbors don’t
approve. After all, when we bought our houses, they were in residential
neighborhoods. Considering the current proposed amendment re: condo
building with 4 or few units,this is logical and fair. On streets of multifamily
houses, houses tend to be close together and infringement on privacy could
be a serious issue.

From: Lee Biernbaum <lee@acrossb.com>
Sent: Monday, January 11, 2021 8:43 PM
To: Friedman, Paula K <pkf@bu.edu>
Subject: Comment on Short-Term Rentals for the Moderator's Committee
Paula and Committee,
Thank you for the opportunity to share my thoughts on our Town's needs for Short-Term Rentals.
I favor establishing a strong regulatory floor including mandatory registration, inspections, health/safety/cleanliness
requirements, consumer protections, etc.
With that backstop in place, Brookline absolutely should allow for Short Term Rentals with little restriction on the type
of unit, number of days allowed to rent, presence of the owner, etc.
Brookline presents reasons why access to Short-Term Rentals is important to maintaining the quality of life and
the types of neighborhoods we have. Examples include:
- Many of us have older homes, we do sometimes need to conduct renovations that require being outside the building
for weeks at a time while still being able to drop children off at our neighborhood schools and maintaining access to
existing child care providers and activities.
- Many of us have climate- and density-friendly small homes which do not have a lot of guest space. Having a portion
of units in Town available for guest use is a far more livable, environmentally friendly, and housing-friendly way to
welcome our family and friends than having a housing stock where we all have an extra bedroom that we use only 515 days a year.
- This is especially true when the people visiting have children who need cribs, changing stations, access to a
kitchen, or who just need to nap in a room that doesn't have their parents in them at the same time.
- This is especially especially true when visitors wish to keep kosher or want to be walking distance to a synagogue or
local family on Shabbat.
Hotels certainly work for some of these cases, but absolutely not all of them. Having used short-term rentals locally
during a renovation and out of Town to be closer to family while having access to kid-friendly housing, the benefits of
having access to Short-Term Rentals are real. These benefits are real for both residents and out-of-towners alike and
I look forward to having legal, safe, and well-regulated access to them in Brookline's future.
Thank you,

Lee Biernbaum
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Dear Committee Members,
We are writing in regard to the consent provision of the proposed Warrant Article on
short-term rentals, which requires the consent of all owners within a condominium association
(of four units or less) to operate a short-term rental. As it currently stands, this provision reflects
a blatant disregard for the property rights of short-term rental operators in Brookline. According
to the consent provision of the Warrant Article:
“Where a Short-Term Rental Unit is part of a four (4) unit or less condominium
association, certification by all unit owners in the Short-Term Rental Operator’s
condominium association [are required to] consent to the operation of a Short-Term
Rental.1
After consulting scholars like Professor Alexander “Sasha” Volokh (see Exhibit A) and legal
organizations like the Institute for Justice, it is our informed opinion that this consent provision
violates the United States Constitution. Thus, if the Moderator’s Committee does not remove the
consent provision and take steps to comply with the Fourteenth Amendment, we will have legal
cause to sue the Town for violating our constitutional rights.
I.

The Town cannot empower private actors to disregard their contractual
obligations and commitments. Furthermore, the Town is not free to impair
private contracts when a more moderate course would serve its purposes equally
well.
The Contract Clause of the United States Constitution provides that "No State shall …

pass any … Law impairing the Obligation of Contracts.” U.S. CONST. art. I, § 10. This clause
Given the long-standing frictions and hard feelings between close neighbors in a given
Condominium building, this may not be achievable even with the best of intentions, and good
intentions are not always present.
1

2

prohibits the government from passing any law or regulation that would subsequently impair
contractual obligations. A condominium’s governing documents are contractual obligations
between a condo owner and the condominium association. The Town of Brookline must not
override the condominium’s governing documents (a private contract) unless there is a clear and
compelling state interest,2 which does not exist here.
In U.S. Trust Co. of New York v. New Jersey, the U.S. Supreme Court held that a
legislative enactment will only “pass constitutional muster under contract clause analysis so long
as it is reasonable and necessary to carry out a legitimate public purpose.” 431 U.S. 1, 16, 25-26
(1977). (emphasis added). In that specific case, the “public purposes” advanced as justifications
for the contractual impairment were the promotion of mass transportation, energy conservation
and environmental protection, and encouragement of the use of public transportation rather than
private automobiles. Id. at 28-29. The Court rejected those justifications because repeal of
contracts was “neither necessary to achievement of the plan nor reasonable in light of the
circumstances.” Id. at 29. The Court also stated that a modification less drastic than total repeal
would have permitted the states to achieve their plan to improve commuter rail service, and, in
fact, the states could have achieved that goal without modifying contracts at all. Id. at 30. The
Court explained that “a State is not completely free to consider impairing the obligations of its
own contracts on a par with other policy alternatives,” nor is it “free to impose a drastic
2

In Energy Reserves Grp. v. Kan. Power & Light Co., the U.S. Supreme Court interpreted the
Contract Clause to present a three-step test that determines whether the state interference is
constitutional. 459 U.S. 400, 103 S. Ct. 697 (1983). First, a court must determine whether there
has been any impairment to a private contract, and, if so, the court must then evaluate the degree
of the impairment.” When substantial impairment is found, the court must then look to whether
there is a significant and legitimate public purpose behind the state regulation at issue.” Finally,
if the court identifies a significant and legitimate public purpose behind the statute, it must
address whether the means by which the state attempts to regulate are appropriately tailored to
the identified public purpose.
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impairment when an evident and more moderate course would serve its purposes equally well.”
Id. at 30–31.
An impairment of contract must also be a “last resort measure” which can be chosen
“only after other alternatives had been considered and tried.” Buffalo Teachers Fed’n v. Tobe,
464 F.3d 362, 371 (2nd Cir. 2006) quoting United States. Trust Co., 431 U.S. at 30-31 “Such
efforts must be genuine and not merely for ‘political expediency.’” Ass’n of Surrogates &
Supreme Court Reporters v. State of N.Y., 940 F.2d 766, 773 (2nd Cir. 1991). When it comes to
short-term rentals, there are, indeed, many alternatives to abrogating condo documents. For
instance, if the goal is to prevent nuisance complaints, the Town can target the bad behavior
itself, rather than interfering with private contracts. In fact, there are regulations on the books
that already address the complaints most people are making regarding short-term rentals.
In Massachusetts, cities and towns already have the authority to regulate illegal vehicle or
pedestrian traffic, and the accumulation of litter. They can also regulate parking and excessive
and unreasonable noise. Indeed, the reality is that the Town of Brookline already has codes
dealing with noise, garbage and parking; and those regulations should be enforced against all
residents, regardless of whether the person owns the property, rents it long-term or rents for the
night. These regulations will surely take care of problems related to renters, both short and longterm.3

It should also be noted that under the “home-sharing” model of short-term rentals, the guest and
the host are co-occupants of the premises during the guest’s stay. Home sharing maximizes the
accountability of the host because if the guest causes any nuisance to surrounding neighbors, the
host is right there to deal with the problem. And generally speaking, the host does not want a
disruption in her own space. Furthermore, short-term rental platforms like Airbnb allow for
instant feedback on the quality of guests and hosts, and bad actors are likely to be banned or
suspended based on their behavior.
3
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Furthermore, to justify a law impairing contracts, such an impairment must have a
“significant and legitimate public purpose” directed at “a broad and general social or economic
problem.” Energy Reserves Group, Inc., 459 U.S. at 411–12. The interest that this law furthers
must be a “broad societal” one and not just the interest of a “narrow class.” Allied Structural
Steel Co. v. Spannaus, 438 U.S. 234, 245 (1978). A law that purportedly solves a small problem
or caters to a niche group will not be sufficient to justify impairing contracts. See id. The consent
clause of the proposed Warrant Article does not aim to resolve a broad and general social
problem. Rather, it merely relieves one group of its contractual obligations at the expense of
another. Indeed, this consent provision is clearly meant to provide a “benefit to special interests”
and therefore, it fails to satisfy the Contract Clause.
II. The Due Process Clause forbids private entities from exercising unreviewable and
standardless power over individuals’ constitutional rights.
For over a century, state and federal courts have accepted the notion that arbitrary,
uncontrolled, and unreviewable discretion may not be delegated to private entities. Two
decisions are particularly instructive here. In the first of these two cases, Eubank v. City of
Richmond, the U.S. Supreme Court struck down an ordinance that required two-thirds of the
property owners abutting a street to establish a “building line,” beyond which construction would
be illegal. 226 U.S. 137 (1912). The Court held that the control of the use of the owner's property
by that owner's neighbors was a violation of the Due Process Clause4 because it permitted “one
set of property owners to control the property right of others” without providing any limitation
on those owners’ authority. Id. at 144.
The Supreme Court has repeatedly held that a law’s oppressive nature bears on whether the law
is arbitrary or irrational. That is, a government has no legitimate interest in imposing oppressive
laws on its people, and the use of oppression to achieve an otherwise legitimate government
interest is arbitrary and irrational, in violation of due process.
4
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The Court also found the regulation to be an unlawful delegation of legislative power in
that "while conferring the power on some property holders to virtually control and dispose of the
property rights of others, [it] creates no standard by which the power thus given is to be
exercised …” Id. at 143-44. Indeed, the Court was concerned that the ordinance imposed no
standard on those private parties’ use of their power, allowing them to act capriciously, out of
self-interest, or simply out their own arbitrary sense of taste. Id. at 143-44. Absent any standards,
property owners could exercise the zoning power “solely for their own interest or even
capriciously.” 226 U.S. at 145.
Similarly, in Washington ex rel. Seattle Title Trust Co. v. Roberge, 278 U.S. 116 (1928),
the Court struck down an ordinance allowing two-thirds of neighboring owners to waive a
statutory prohibition against the construction of “philanthropic home[s] for children or old
people.” The Court reiterated that it violated due process to give coercive power over property
owners (the would-be philanthropic home builders) to a (one-third) minority of their neighbors—
power that could be exercised “for selfish reasons or arbitrarily,” “uncontrolled by any standard
or rule prescribed by legislative action,” and without a “provision for review.” Id. at 122. The
Court followed Eubank in reasoning that the ordinance amounted to a standardless delegation—it
conferred on one group of property owners the power to prevent others from using their land
without providing standards to constrain that power in any way. Id. at 121-22.
The Court also noted that the property owners were “not bound by any official duty, but
are free to withhold consent for selfish reasons or arbitrarily and may subject the [plaintiff ] to
their will or caprice.” Id. at 122 (citation omitted). The same concern exists here: condo owners
are permitted to exercise coercive power over their neighbor’s property in accordance with their
own private self-interests, rather than some informed conception of the public good. While
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public officials are bound by an obligation to serve the public interest, private parties are not
similarly bound, nor are they bound by the same oath of office.5
The U.S. Supreme Court decisions in Eubank and Seattle Title Trust arose during an era
in which courts engaged in close scrutiny of states’ use of their police power, freely striking
down laws that did not advance health, safety, or morals. Despite the passage of time, Eubank
and Seattle Title Trust retain vitality today. Indeed, courts continued to recognize, well into the
twentieth century, that any delegation of governmental authority to private parties must be
exercised pursuant to governmentally prescribed standards; otherwise, it is arbitrary and
unconstitutional, just as any other arbitrary use of governmental power would be.6 All of these
cases fall squarely within the rule of law set down in Eubank and Seattle Title Trust. This
doctrine—that self-interested parties cannot be given coercive power without certain checks and

Most saliently, public officials are bound by an oath to faithfully discharge the duties of their
office, thereby connecting their service to the public interest at all times. Private condo owners,
by contrast, are not bound to serve the public interest in this same way (nor are they sworn to do
so).
5

6

See Bashant v. Walter, 355 N.Y.S.2d 39 (1974)(requiring consent of neighboring property
owners for placement of mobile home is an unlawful delegation of legislative and governmental
authority to individuals); People ex rel. Chicago Dryer Company, et al. v. City of Chicago, 413
Ill. 315, 109 N.E.2d 201 (1952)(ordinance invalid where council forced to take action to change
street name upon petition of sixty percent of property owners thereon); La Salle Nat’l Trust v.
Village of Westmont, 264 Ill. App.3d 43, 636 N.E.2d 1157 (1994)(court denied as improper the
right of consent sought by adjacent land owner); Marta v. Sullivan, 248 A.2d 608 (Del.
1968)(rezoning requiring consent of 50% of neighbors held invalid); Minton v. City of Ft. Worth
Planning Commission, 768 S.W.2d 563 (Tex. 1990)(requiring consent of 2/3 of property owners
held unconstitutional); New York, New Haven & Hartford Railroad Company v. Sulla, 198
N.Y.S.2d 353 (1960)(consent of 33 1/3% of all surrounding property owners required prior to
any rezoning held invalid); Town of Gardiner v. Stanley Orchards, Inc., 105 Misc.2d 460, 432
N.Y.S.2d 335 (1980)(improper to require consent of adjoining landowners within 500 feet for
siting of a single mobile home); Schulz v. Milne, 849 F. Supp. 708 (N.D. Cal., 1994) (reversed in
part, affirmed in part) (requirement that neighborhood review board approve project prior to
Council acting on the application held invalid).
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safeguards —applies appropriately to the proposed Warrant Article on short-term rentals in
Brookline.
A governmental delegation of authority is valid only if the state has imposed
constitutionally adequate standards or criteria to guide the private party’s discretion and/or the
Town still retains some final decision-making authority over the zoning decision. But the current
Warrant Article proposal does neither. Indeed, not only has the Town failed to provide any
standards to govern whether consent should be granted, but it has also empowered the private
condo owners with the final authority to deny an otherwise lawful use of property. Simply put,
the consent provision of the Warrant Article, violates Due Process, because it fails to prescribe
standards for the grant or denial of consent by private condo owners, and it provides no
opportunity for judicial or administrative review. As the Supreme Court and other courts have
made abundantly clear, such a scheme violates Due Process.

Conclusion
In conclusion, the consent provision of the proposed Warrant Article is unconstitutional,
because it unlawfully delegates to private condo owners the ability to veto an otherwise lawful
use of property, and overrides condominium documents to which they are legally contracted and
upon which other members of that condominium may rely. Moreover, the Town's delegation of
authority to private condo owners is sweeping and effectively unreviewable. Indeed, there are no
standards or other criteria to guide the condo owners' private determinations. Nor are these condo
owners sworn to scrupulously follow fair and equitable procedures (unlike public officials). In
essence, the property rights of short-term rental owners would then exist only at the whim of
their neighbors' unilateral discretion. This clearly violates the U.S. Constitution. Again, please be

8

advised that if the Moderator’s Committee does not withdraw the consent provision and take
active steps to comply with the Fourteenth Amendment, we may have no choice but to take legal
action against the Town, should it decide to enforce an unconstitutional provision.

Sincerely,

Chiuba Obele and Heleni Thayre
2/6/2021

From: Linda Pehlke <lindaolsonpehlke@gmail.com>
Sent: Monday, February 15, 2021 1:21 PM
To: Friedman, Paula K <pkf@bu.edu>
Subject: Comments on Condominiums
Hello Paula: I received a copy of the letter from Chiuba Obele, and am writing in response. Please forward these
comments to the entire Moderator’s Committee on Short Term Rentals.
Thank you, Linda Olson Pehlke, Trustee, Carleton Arms Condominium, 36 - 50 Browne St.
I have owned my condominium at 48 Browne St. for 18 years. I have been a Trustee for 12 of those years. I am
writing to strongly urge the Committee to adopt language similar to Cambridge, MA requiring the Condominium
Association to consent to the use by an owner of their unit as a short term rental. This is the same procedure we now
employ when an owner wants to house a pet, (this requires written approval from the Trustees, or renovate their unit,
again, the Trustees must affirm their consent before the owner can go ahead. There simply needs to be an entity
who knows the documents, rules and regulations and applies them equally and fairly for their condominium. There
are several reasons why this is much more appropriate than leaving this determination up to the applicant, which may
or not be accurate.
Currently, in Brookline Short-Term Rentals are not allowed. Our building commissioner has deemed they are not
allowed according to our Zoning By-Law. Adopting a zoning change that allows condominium owners to become
short-term rental operators fundamentally upends the rights, expectations and lived experience of condominium
owners throughout Brookline, without consulting the condominium owners! As it is now, every condo owner is
governed by the Condominium documents of their association. These documents assert that we have the right to the
quiet enjoyment of our home, which are located within a residential zoning district. The Town, coming in and
changing the potential use of condominium units, is an act that basically upends long-standing agreements,
expectations and harmony within condominiums. This is especially problematic when an associations documents are
silent or unclear on the question of this new use, Short-Term Rentals.
The use of one’s unit is dictated by the Master Deed for that condominium. In order to change a regulation covering
the use or behaviors allowed within individual’s units, the Master Deed must be amended, which requires the assent
of 75% of the beneficial ownership. This is an extremely high and difficult bar to reach, which if attempted after the
adoption by the Town of a by-law legalizing STR’s could be impossible to achieve, even if a majority of owners wish
to prohibit STR’s. Owners may perceive that the resale value of their condo is either helped or hindered by a
prohibition on STR’s. Such personal calculations could end up meaning there are enough “hold-outs” who refuse to
endorse a Master Deed amendment, leaving the majority of owners being stuck with living with STR’s in their midst,
even when they prefer otherwise. This is hardly far to those owners.
The consent of the association is critically important to minimize the onerous impacts legalizing STR’s could have on
condominium owners (who outnumber single-family home owners in Brookline).
Thank you for your consideration.
Sincerely, Linda Olson Pehlke, MUP, TMM Pct. 2

From: Marissa Vogt <vogt4brookline@gmail.com>
Sent: Thursday, December 31, 2020 10:12 PM
To: Friedman, Paula K
<pkf@bu.edu>; blackcoffeymaureen@gmail.com <blackcoffeymaureen@gmail.com>; Albuquerque, Ana
<albuquea@bu.edu>; christopher.dempsey@gmail.com<christopher.dempsey@gmail.com>; sean_lynnjones@hks.harvard.edu <sean_lynnjones@hks.harvard.edu>; paulwarren65@gmail.com <paulwarren65@gmail.com>
Subject: Re: [brooklinetmma] Moderator's Short-Term Rental Committee
Hi folks,
I'd like to provide a couple of comments on Short-Term Rentals for your consideration as your committee does its
work. I apologize for having to send email rather than providing public comment during your Jan. 13 meeting; I won't
be able to join you because the Pedestrian Advisory Committee, of which I am a member, will be meeting at that
time.
First, I hope that the final STR policy will not have firm occupancy limits but will instead set the max. occupancy
based on factors like the size of the rental unit and the number of bedrooms. The warrant articles presented to Town
Meeting in November listed a 4 person occupancy limit for room shares and a 6 person occupancy limit for home
shares and owner adjacent units, though these two latter types of STRs were cut from the AC version. A fixed 4 or 6
person occupancy limit would mean that many families would not be able to find a STR, and it wouldn't make sense
to limit the renters of a 4+ bedroom house to only 6 people. However, if your committee disagrees I hope you will at
least consider adding some flexibility for related travelers or not including minor children in the occupancy limit.
Second, I hope that the final STR policy will allow any resident to register a STR, regardless of whether or not they
own their property. I was disappointed to see that the AC amendment to the November warrant articles struck
language that would allow a lessee to operate a STR with the lessor's permission. The combined reports cited
concerns that investors would be "installing lessees to oversee the rentals", though I'm not quite sure what that
means. It seems reasonable to me that STRs should be allowed for lessees as long as it is the individual's
primary, legal residence. I hope that the STR policy that comes before Town Meeting next year will grant owners and
lessees equal rights in offering their residence as a STR.
Finally, the requirement that was proposed in November that STRs "in condo associations of four units or less require
all unit owners to agree to the Short‐Term Rental operation in their association" seems a little unnecessarily
restrictive and arbitrary. It's a little confusing to me why STRs in these specific condo associations require unanimous
consent (effectively getting permission from neighbors) but other STRs would not. For example, I live in an attached
(rowhouse) single family home that is *not* a condo, and we're a middle unit so we have party walls on both sides.
Should I be allowed to object if one of my neighbors wants to operate a STR? I don't have strong personal feelings
about it either way, but I am concerned that the November warrant articles weren't considering how STRs can affect
neighbors who share party walls but aren't in a condo association.
Thank you for your consideration and happy new year.
Cheers,
Marissa

Marissa Vogt (she/her/hers)
Town Meeting Member, Precinct 4
bit.ly/vogt4brookline
Twitter: @vogt4brookline

Susan M. Roberts,
TMM Pct.2
r ob er t s. s us an. m@,gmail. c om

February rc,2021

VIA Email:
To the Moderator's Committee on Short Term Rentals
Members:
Paula K. Friedman, Chair (pkJ@bu.edu)
Ana Albuque r que (al b uqu e a@b u. e du)
Maureen Coffey (blackc offeymaure en@gmail. com)
Christopher Dempsey (christopher. demps ey@gmail. com)
Sean Lynn-Jones (s ean_lynn-j ones@alumni. harvard. edu)
Paul Warren (paulw arren6 5 @qmail. com)
Dear Paula and Members of the Moderator's Committee,

I'm following up my public comments

made at the Commiuee's January l3e meeting to
points,
preserve in writing my salient
and to provide additional thoughts and observations. As a
TMM from Pct. 2, former Advisory Committee member, member ofthe Coolidge Comer Study
Committee, and a currently practicing attorney, I know that awriting can be helpful in focusing a
committee member's thinking on issues and the committeeos ultimate debate. Therefore, these
comments are offered in that context.

*host" in the
The Committee has not heard from enough Brookline residents like me. I'm a true
spirit of AirBnB as originally conceived and intended, which, as many Brookline residents know
and regulady experience themselves in their travels (Alisa Jonas' Jan. 13e public comments
underscoring that point), is to cornect hosts and guests so that (i) guests may enjoy a more
authentic local and affordable travel experience by staying in a local resident's home, and (ii) the
host may be remunerated with valued income from the rental.

I am a condominium unit owner within a two family home in Coolidge Comer. Excluding 2020
due to Covid-l9, in the past few years, during the spring, sufirmer and fall, I have rented out my
Brookline house for long weekends and sometimes longer periods to families and other visitors
interested in partaking of what Brookline and Boston have to offer. Most of my rentals have
coincided with important events happening in Boston, such as the Boston Marathon, Boston
University and Boston College graduations, Red Sox playoff games, and the Head of the Charles
Regatta. As a Boston Marathon runner myself, I'm thrilled to have runners and their families at
my house, and as a Boston bom and bred Red Sox fan, I was excited that star pitcher's Chris
Sale's high school coach slept in my daughter's bedroom. My guests also have been parents
visiting a child or elderly relative in the hospital, graduate students attending an environmental
conference at Boston University, parents from outside of the country picking up their kids at a
1

NH summer camp, visitors on their way to Cape Cod and who want to taste a little of Boston
frst, and newly appointed BU professors and their children waiting to move into their new
Brookline house after relocating to the area from PA.
To be clear, I am not present at my house nor at the property during my guests' visits, but I vet
my guests well and communicate with them during their stay to make sure everything is OK. I
view my role as host as providing a service to families and those visiting Boston so that they can
participate together in observing their important events in an affiordable way. I also view my role
as being able to show off how wonderfi.rl Brookline is. Yet. to be further clear. under the
Advisory Committee's version of the STR warrant articles. I would be prohibited from rentine
my house as I've just described. I'm not familiar with why the Advisory Committee rewrote the
Select Board's version of the articles to eliminate people like myself from hosting the guests that
I've described above, and can only believe that they did not rcalize the full import of their
changes, or else, that the changes simply were an unintended mistake.
Surely, we all can agree that people like me as hosts are good for Brookline. Our rentals
generate much needed and significant tff( income for the Town, we are required to keep our units
and guest parking in compliance with law and with applicable condominium rules (ust as we, as
homeowners must do anyway), we vet our tenants to insure that they take care of our properties
and will not cause a nuisance or unreasonable disturbance (becawe, we, of course, want our
property to be well tended by guests), and finally, we are not removing our units or homes from
the Town's available long-term rental housing stock, because, of course, our homes would nevor
have been available as rentals because we live in them ourselves.
The problems withthe Advisory Committee's version of the STR warrant articles as they relate
to my type of rental are legion:
a

They cite articles that address the removal of affordable housing stock and rising rents
that are inapplicable to hosts like me because my home was never part of Brookline's
long-term housing stock.
They indicate tbat there are potentially 300 to 400 STRs in Brookline without providing
evidence of where this figure comes from nor how it was derived, and without
inforrnation as to the nature of these rentals (whether they are investor-owned, owneradjacent, rented with owner present, or whether, like mine, rented with the owner not
present).

Among other things, they require the Town to micromanage all STRs without
differentiating the type of rental being offered by requiring (i) initial and annual
inspections, (ii) floor plans showing the location of rented rooms within the home or unit,
(iii) a 2417 emeryency number of a person that could respond to a problem within two (2)
hours, (iv) notification of abutters within three (300) feet of the rental unit's property, (v)
certifications concerning the rental's compliance with condominium documents, (vi)
consents from all condominium unit owner$ in a small condominium, (vii) a three (3)
year records retention requirement, (viii) notification of the Select Board within two (2)
weeks of a change in an owner's primary residence, (ix) restriction of renting one's unit
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for more than ninety (90) days, and (ix) publication on the Town's website of all STRs in
the Town.

I'd point out that, to my knowledge, none the onerous requirements in this 3'd bullet item
are applicable to Brookline landlords renting for 31+ days. In fact, I would love to have
24/7 wcess to a landlord in my North Brookline neighborhood who rents to college
students with weekend party proclivities, but I don't. The level of micromanagement
simply should not be applicable to a host like me. Quite honestly, although I've listed my
home with Mass TaxConnect as required and I may be on a public records list as a result,
I dare say that no one in my neighborhood has any idea that I sometimes have guests at
my home who pay me for their stay via a short term rental website. I'd prefer to keep it
that way and make efforts to ensure tlrat none of my neighbors is bothered by anyone
staying at my house.
I'm not sure why the Select Board's version of the STR warrant articles was changed

so

drastically by the Advisory Committee. Perhaps it was due to the limited number of comments
from hosts like myself and the more prevalent number of comments from some vocal residents
(some of whom live in the same neighborhood) about real and possibly imagined threats that
they perceive &om STRs.

My request to this Committee is for the Select Board's originally adopted STR warrant articles to
be promoted again by the Moderator's Committee and that the recommendation be that the Town
adopt an initial measured approach as respects hosts like me. Let's see how things go.

Thank you.
)

Susan

M. Roberts

TMM Pct 2

J

From: Scott Gladstone <scott@sgladstonelaw.com>
Sent: Monday, January 11, 2021 2:05:32 PM
To: Friedman, Paula K <pkf@bu.edu>; paulwarren65@gmail.com <paulwarren65@gmail.com>; Chris
Dempsey <christopher.dempsey@gmail.com>
Cc: pselkoe@brooklinema.gov <pselkoe@brooklinema.gov>; Monique Baldwin
<mbaldwin@brooklinema.gov>; Kate MacGillivray <kmacgillivray@brooklinema.gov>
Subject: RE: Moderator's Short-Term Rental Committee January 13, 2021
Paula, I am not sure that I can be at the meeting though the comment period as I have something lease
at 8. Please distribute these as my comments:
I understand that there is a lot of opposition to ANY sort of STR in many condominium buildings,
regulated or not. I can understand that sort of blanket concern if the STR’s are allowed to operate all
year. However, a compromise has already been built into the proposed warrant articles, severely
limiting the number of days per year that an STR may operate to 90 days. Given that compromise, I
think the currently proposed condo assent language in two provisions are too restrictive and will likely
result in the elimination of almost all STRs in all but single family homes.
First, the certification that STRs are allowed by condo rules in four-unit and over buildings is too open
for abuse. Currently, the STR owner/operator must get a letter from the condo board stating that STR is
not prohibited. It is entirely foreseeable that a condo board, with a majority against STRs, will refuse to
give such a letter even if the condo by-laws are silent on the issue. Instead, the STR owner/operator
should be required to provide a copy of the master deed and rules with a certification that nothing
therein prohibits STRs. In that way, the licensing authority can easily spot check the veracity of the
certification.
Second, the provision allowing any unit owner in a four -unit or smaller building to veto the STR hopes of
another unit owner is too onerous. I believe that anyone willing to STR their own home is in need of
money. This is a powerful tool to allow low and fixed income unit owners to remain in
Brookline. Allowing just one unit owner in the building to be able to veto an application, and by virtue
thereof make the statement that they don’t care if their neighbor needs the money, is too cruel and
should not be facilitated. I think that there should be no distinction made between large and small
condo buildings in this regard. Either the condo documents prohibit STR’s or they do not. It is not good
policy to impose a use restriction on a building that otherwise would not have the votes under their own
condo documents to impose such a restriction.
Scott. C. Gladstone (TMM pct 16)
Business Litigation and Construction Law
822 Boylston Street, #300
Chestnut Hill, MA 02467
P: 617-730-4525 x121
F: 617-730-4524
www.sgladstonelaw.com

