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In Select Board
September 15, 2021

VIRTUAL SPECIAL TOWN MEETING
Question of approving the Town Moderator’s request for a virtual Town Meeting on October 5,
2021.
On motion it was,
VOTED: To hold the special Town meeting on October 5, 2021 virtually by request of the Town
Moderator in a memo to the Select Board dated September 10, 2021.
Aye: Hamilton, Greene, Fernandez, VanScoyoc, Aschkenasy
ATTEST
Melvin Kleckner
Town Administrator

CC: Town Clerk’s office
Town Moderator
Town Counsel
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BROOKLINE TOWN MODERATOR
REQUEST TO CALL SPECIAL TOWN MEETING
To the Brookline Select Board:
Pursuant to and as described in section 8(a) of Chapter 92 of the Acts of 2020 of the Commonwealth of
Massachusetts, as amended by section 9 of Chapter 20 of the Acts of 2021, I hereby request that the
Select Board call for the Special Town Meeting scheduled to be held on October 5, 2021, and any
additional Special Town Meeting to be held concurrently, to be held through remote participation. In
connection with such request, I submit the following information:
1. I have determined that it is necessary and in the best interests of the Town, in view of the
COVID-19 pandemic, that these Town Meetings be held through remote participation of the
Town Meeting Members, staff, and other participants rather than as in-person meetings.
2. I have determined that it is not possible to safely assemble the Town Meeting Members, staff and
interested members of the public in a common location. I confirm that I have consulted with the
Town’s Director of Health and Human services, who concurs with this request, and have
consulted with the Chair of the Brookline Commission on Disability concerning possible
accommodations for persons with disabilities who wish to participate in these meetings.
3. I have determined that the optimum remote participation platform to use for such meetings is a
combination of the Zoom video system and telephone conference call. In addition, members of
the public who wish to view the proceedings may do so via the video streaming service provided
by Brookline Interactive Group in real time at brooklineinteractive.org/live or on RCN Channel
15 or Comcast Channel 23.
4. I hereby certify that we have utilized the aforesaid video and telephone conferencing platforms at
the 2020 Annual Town Meeting, the November 2020 Special Town Meetings, and the 2021
Annual Town Meeting, and that their use would satisfactorily enable the October 5, 2021 special
town meeting to be conducted in substantially the same manner as if the meeting occurred in
person at the Brookline High School auditorium and in accordance with the operational and
functional requirements of Chapter 92, as amended.
5. Registered voters residing in the Town wishing to participate in these virtual meetings will be
required to submit a request to participate to the Town Clerk not less than 48 hours in advance of
the session in which they wish to participate, and the Town Clerk will verify the requester’s voter
registration status and provide the requester with instructions for participation. Persons other than
resident registered voters will be permitted to participate so long as they comply with the
aforesaid notice provision.
Respectfully submitted,
/s/ Kate Poverman
Town Moderator

September 10, 2021
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Appropriation for the Gerald Alston Settlement. (Select Board)
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Appropriation for Driscoll School Ground-Source Heat Pumps. (Gacioch, Fischer)
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2021 SPECIAL TOWN MEETING WARRANT REPORT
The Select Board and Advisory Committee respectfully submit the following report on Articles
in the Warrant to be acted upon at the 2021 Special Town Meeting to be held on Tuesday,
October 5, 2021 at 7:00 p.m.
Note: The following pages of this report are numbered consecutively under each article.
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__________
ARTICLE 1
______________
FIRST ARTICLE
Submitted by: Select Board
To see whether the Town shall vote to raise and appropriate, transfer from available funds, or
authorize the Town Treasurer with the approval of the Select Board, to borrow by the issuance of
bonds or notes under the provisions of G.L. c. 44, §7(3), or any other authority, the sum of
$11,000,000, to pay costs of a settlement in the matter of Gerald Alston v. the Town of Brookline, et
al, United States District Court No. 1:15-cv-13987-GAO pertaining to Gerald Alston’s employment
as a Brookline Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the direction of
the Select Board, and further, that any premium received by the Town upon the sale of any bonds or
notes approved by this vote, less any such premium applied to the payment of the costs of issuance
of such bonds or notes, may be applied to the payment of costs approved by this vote in accordance
with G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed to pay such costs by a
like amount; or take any other action relative thereto.
________________
PETITIONER’S ARTICLE DESCRIPTION
This article seeks Town Meeting authorization to raise and appropriate, transfer from available
funds, or authorize the Town Treasurer to borrow $11,000,000 to settle all claims asserted by Mr.
Gerald Alston against the Town of Brookline, Town officials, and related parties.
Submission of this article follows a Settlement Agreement entered on September 14, 2021 between
the Select Board and Mr. Alston to resolve the ongoing litigation currently in the U.S. District
Court for the District of Massachusetts (the “Court”) captioned Gerald Alston v. Town of
Brookline, Massachusetts et al., Docket No. 1:15-cv-13987-GAO (the “Litigation”) in which Mr.
Alston has asserted claims arising from his employment as a Brookline firefighter and his
termination from that position.
The Massachusetts Civil Service Commission reinstated Mr. Alston to his position as a Brookline
firefighter and the Massachusetts Supreme Judicial Court has upheld Mr. Alston’s reinstatement.
Following decisions from the U.S. Court of Appeals for the First Circuit, Mr. Alston’s remaining
claims in the Litigation are against Brookline, and against the Individual Defendants.
The Parties agree that it is in their mutual interest to resolve the Litigation and to fully and finally
resolve any claims Mr. Alston may have against Brookline, the Brookline Select Board, and/or the
Individual Defendants named in the Litigation. The Select Board and Mr. Alston have therefore
entered a universal settlement agreement that includes a settlement payment to Mr. Alston of $11
million.
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Should Town Meeting fail to authorize funding for the agreed-upon settlement, the parties will
resume litigation, which carries potential financial and reputational risk for the Town, and which
will impose costs on the Town.
Should Town Meeting vote favorably on this Warrant Article, this matter will be concluded.
We believe a settlement, even of this magnitude, is the right thing to do and in the best interest of
the Town, and we urge all Town Meeting Members to support funding it.
____________________________________
SELECT BOARD’S RECOMMENDATION
On September 20, 2021 the Select Board voted 3-1-1 FAVORABLE ACTION on the following
motion:
MOVED:
That the Town appropriates $11,000,000 to pay costs of a settlement in the matter of
Gerald Alston v. the Town of Brookline, et al, United States District Court No. 1:15-cv-13987GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter and claims he asserted
against the Town and Town officials, including the payment of all costs incidental or related
thereto, said funds to be expended under the direction of the Town Administrator, and that to meet
this appropriation, the Treasurer, with the approval of the Select Board is authorized to borrow said
amount under and pursuant to G.L. c. 44, §7(1) or any other enabling authority, and to issue bonds
or notes of the Town therefor. Any premium received by the Town upon the sale of any bonds or
notes approved by this vote, less any such premium applied to the payment of the costs of issuance
of such bonds or notes, may be applied to the payment of costs approved by this vote in accordance
with G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed to pay such costs by a
like amount.
Roll Call Vote:
Aye:
Fernandez
Van Scoyoc
Aschkenasy

No:
Greene

Abstain:
Hamilton

------------------------____________________________________________
ADVISORY COMMITTEE’S RECOMMENDATION
Recommendation: The Advisory Committee recommends bonding 100% of any settlement
approved by Town Meeting by a vote of 11-10 with 4 abstentions. Some members who voted “no”
expressed that they did so because they wanted to vote on and support the Select Board’s motion.
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Executive
Summary:

Article 1, seeks to raise and appropriate, transfer from available funds, or
borrow by the issuance of bonds or notes, the sum of $11M to pay costs of
a settlement in the matter of Gerald Alston v. the Town of Brookline, et al.
The Advisory Committee analyzed three funding options to assess the
impact on the budget; 1) issuing bonds for the entire amount (Select Board
Motion), 2) combining the use of reserve funds with the issuance of bonds,
and 3) combining the use of reserve funds with cuts to capital and
operating budgets.
The Advisory Committee recommends full bonding for any settlement
amount approved by Town Meeting. Full bonding provides significant
flexibility and time (possibly ten years) to plan how to meet the annual
borrowing cost while limiting the impact on Town services.

Voting Yes on
the SB motion
will...

Voting yes will settle the matter between the Town, Gerald Alston and the
individual defendants and provide the Town with ability to incorporate a
predictable debt payment into the annual budget.

Voting No on the
SB motion will...

Voting no or approving a different settlement amount will invalidate the
agreement, resume litigation, and expose the Town to additional costs, an
unknown future judgement or settlement amount and reputational risk.
(There is no option to approve a higher amount, as an amendment to that
effect is beyond the scope of the Select Board’s motion.)

Financial
impact

Funding the agreed upon settlement amount over 10 years at 2.5% interest will
require an annual debt service payment of $1.375M starting in 2023 and
decreasing annual to $1.128M in year 2033 (year 10).

Legal
implications

Funding the $11 million settlement avoids continued litigation and risk of
judgment against the Town and an amount that could be higher or lower
than$11M.

Introduction
Article 1, and its associated Motion petitioned by the Select Board, seek Town Meeting to
authorize the Town Treasurer, with the approval of the Select Board, to borrow $11M to settle all
claims asserted by Mr. Gerald Alston against the Town of Brookline, Town officials, and related
parties.
The universal settlement agreement includes an immediate settlement payment to Mr. Alston of
$11M that resolves the litigation and fully and finally resolves any claims Mr. Alston may have
against Brookline, the Brookline Select Board, and/or the individual defendants named in the
litigation.
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The Select Board has stated that if Town Meeting fails to authorize funding for the agreed-upon
settlement, it will result in a resumption of the litigation, which carries potential financial and
reputational risk for the Town, and which will likely impose further costs on the Town.
Evaluation Methodology/Research
 A public hearing over a two-day period, a public meeting and two executive sessions with
outside counsel, staff and Select Board Member Fernandez.
 A broad set of information was reviewed as part of the Committee’s analysis. Relevant
materials are included in the Appendix.
- Appendix A: Settlement Agreement
- Appendix B: Funding Scenarios Presented to Select Board by Town Administrator
- Appendix C: Legal Expenses, Fund Balances and Bond Rates
- Appendix D: Reserve Fund History FY88 – FY21
- Appendix E: Possible Budget Reductions
- Appendix F: Bond Repayment Scenario (illustrative purpose only)
- Appendix G: Reserve Policies
- Appendix H: Accessing Liability Fund
- Appendix I: Memo from Outside Counsel
- Appendix J: Analysis of Funding Options Developed by the Ad hoc Subcommittee
 Three comparable cases were discussed1 at length. The awarded amounts included $5M
(1999), $11.1M (2013) and $28M (2018). Additional comparator cases were provided and are
included in Appendix I.
 The litigation climate has changed post George Floyd, and the impact on the amount awarded
could be substantial. In that regard, each of the above referenced judgements or settlements
provided by counsel for comparison took place prior to last summer’s protests over the killings
of George Floyd and other Black Americans.
 The written opinions of the appellate courts in this litigation, which are unfavorable with
respect to the Town2, were also considered.
 Town Meeting approving funding that is less than the agreed to $11M settlement will invalidate
the agreement and result in continued litigation.
 Outside counsel and Select Board Member Fernandez were directly involved in the settlement
negotiations and stated that, based upon meetings with Gerald Alston, there is doubt that he will
settle for less than the agreed to $11M.
 The risks of not settling include:
- Additional legal costs that could exceed $750,000 for litigation and additional appeals.
- A judgement that may substantially exceed the agreed to $11M settlement.
- Continued reputational harm to the Town.

Discussion
1

Clifton vs. MBTA, Charles vs. City of Boston, Toussaint vs. Brigham & Women’s Hospital
Town of Brookline v. Alston, 487 Mass. 278, 167 N.E.3d 385 (2021); Alston v. Town of Brookline, 997 F.3d 23 (1st
Cir. 2021).
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The Advisory Committee focused its discussion on two distinct aspects of the settlement including
the amount of the settlement and the options on how to fund the settlement.
With respect to the settlement amount, the Advisory Committee considered the unique facts in
this litigation, the remaining claims in the litigation, the recent unfavorable appellate decisions in
this litigation, the litigation climate in general post George Floyd, the costs of continued litigation,
and a review of the relevant cases presented to the committee and concluded that the Advisory
Committee should focus its recommendation on the options of funding a cash settlement and
leave the settlement amount to Town Meeting. It is important to note that any amount approved
by Town Meeting that is different than $11M will invalidate the negotiated agreement.
The Advisory Committee discussed three options recommended by the subcommittee for funding
the settlement. The options included 1) issuing bonds for the entire amount (Select Board
Proposal), 2) combining the limited use of reserve funds with the issuance of bonds, and 3)
combining very significant reserve fund reductions along with cuts to capital and operating
budgets. The analysis of each option is included Appendix J.
A majority of the Advisory Committee believes that full bonding of the settlement amount provides
significant flexibility and time to plan how to meet the annual borrowing cost while limiting the
impact on Town services.
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Recommendation & Vote Tally
By a vote of 11-10 with 4 abstentions, the Advisory Committee recommends full bonding for any
settlement approved by Town Meeting. Some members who voted “no” expressed that they did so
because they wanted to vote on and support the Select Board’s motion.
Roll Call Vote Tally - STM 3, Article 1
11-10-4

Vote Description:

Scott Ananian
Carla Benka
Ben Birnbaum
Harry Bohrs
Cliff Brown
George Cole
John Doggett
Dennis Doughty
Harry Friedman
David-Marc Goldstein
Neil Gordon
Susan Granoff
Kelly Hardebeck
Amy Hummel
Alisa Jonas
Janice Kahn
Steve Kanes
Carol Levin
Pam Lodish
Linda Olson Pelhke
Donelle O'Neal
David Pollak
Carlos Ridruejo
Lee Selwyn
Alok Somani
Paul Warren
Christine Westphal
Neil Wishinsky
Chi Chi Wu
Mike Sandman

that TM "support full
bonding for any
settlement approved
by TM."
Enter Y, N or A
N
A
Y
Y
Y
N
Y
A
Y
Y
Y
N
N
Y
Y
Y
N
N
A
Y
N
N
N
A
N
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Appendix A
Settlement Agreement
Link to settlement agreement:
https://meetings.brooklinema.gov/OnBaseAgendaOnline/Documents/ViewDocument/BROOKLIN
E%20ALSTON%20SETTLEMENT%20AGREEMENT%20(EXECUTED%20BY%20GA%209721).PDF.pdf?meetingId=1390&documentType=Agenda&itemId=27927&publishId=15237&isSect
ion=false
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Appendix B
Funding Options Provided by Town Administrator

MEMO TO: Select Board
FROM: Mel Kleckner
SUBJECT: Options to Fund a Court Judgment/Settlement
DATE: July 16, 2021
We have been evaluating various options and outcomes to make a lump sum payment in settlement
of the Alston case. There are many layers of assumptions, policy decisions and legal processes
involved, but we have created four basic scenarios that are intended to guide your discussion. In
each scenario we assume a “worst case” $11 million settlement paid up front in a lump sum. The
impacts of each scenario can be scaled back to account for a lower settlement, but I want to be clear
that the Town’s budget and financial reserves are simply not large enough to absorb a lump sum
payment exceeding $2.5 million without creating some or all of the following factors;
- Depletion of the Town’s Liability Fund and/or Operating Reserve Fund, requiring
immediate funding solutions when draws against these funds are required (e.g. a legal
settlement or snow/ice removal expenses).
- Use of the Town’s Stabilization Fund, requiring a two-thirds vote of town meeting.
- Deferral and/or reduction in popular capital projects and important operating programs.
- Possible downgrade of the Town’s Aaa bond rating. A bond rating directly impacts the
interest costs on the Town’s municipal bonds. As an example, the recently financed high
school project was borrowed at a rate of 1.835%. A lower Aa bond rating would have
generated a rate about .25% higher. The additional cost for a $100 million project would be
an additional $3.2 million over its term. A bond rating has many other less direct yet
substantial benefits such as the Town’s procurement of quality vendors and attracting highly
qualified managers.
We have identified four scenarios for funding an $11 million settlement. Details of capital and
operating cuts have not been finalized, but many examples are attached.
Option 1- Use of Reserves- This would use the full balance in the Town’s Liability Fund ($2.7
million) and the FY 2022 Reserve Fund ($3.8 million). Subject to town meeting approval it would
appropriate surpluses in the Tax Overlay accounts ($1.0 million) and appropriate the balance of
$3.5 million from the Stabilization Fund.
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o Requires Town Meeting vote for Stabilization Fund
o Dependent upon substantial reductions in capital and operating budgets necessary to
replenish reserves.
o Likely downgrade to bond rating
o Puts town at risk for funding other emergencies
Option 2. Combined Use of Reserves and Budget Cuts- Similar to Option 1, this would use the
full balance in the Town’s Liability Fund ($2.7 million) and the FY 2022 Reserve Fund ($3.8
million). Subject to town meeting approval it would appropriate surpluses in the Tax Overlay
accounts ($1.0 million). In this scenario however it would reduce capital projects and operating
budgets by $3.5 million rather than appropriating those funds from the Stabilization Fund.
o Will require substantial reductions in capital and operating budgets necessary to fund the
settlement and to replenish reserves
o Possible downgrade to bond rating
o Puts town at risk for funding other emergencies
Option 3: Borrowing- A new law now allows municipalities to amortize the cost of final
judgments by issuing general obligation debt. This option would borrow the full $11 million
subject to a two-thirds vote of town meeting AND approval of a special state review board. This
borrowing option provides significant flexibility and time (possibly ten years) to plan how to meet
the annual borrowing costs. Interest costs on the Town’s borrowing remain at historic low rates and
we are advised that the use of debt for this purpose will not be viewed negatively if there is solid
plan to fund it.
o Adds additional layer to process- State approval
o Requires 2/3 Town Meeting Vote
o Cuts spread over multiple years
o Unlikely to result in bond downgrade
Option 4 : Borrowing less Use of Reserves and Budget Cuts – This is essentially a combination
of all financing options in order to use as much existing capacity as possible in order to lower the
amount or term of the required borrowing. For this scenario we would reduce the $11 million
borrowing in half by using 50% of the Liability Fund ($1.35 million), 50% of the FY 2022 Reserve
Fund ($1.9 million), $1.0 million from surplus Overlay accounts and $1.0 million by reducing
capital projects and operating budgets.
9
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o Adds additional layer to process- State approval
o Requires 2/3 Town Meeting Vote
o Cuts spread over multiple years
o Unlikely to result in bond downgrade
o A balanced approach of all funding sources
Attached is a spreadsheet laying each of these options side by side along with a listing of capital
projects and possible operating budget reductions that are on the table.
All of the above scenarios can be adjusted. We are eager to take advantage of amortizing the
expense through municipal borrowing, and believe some hybrid of Option 3 & 4 would be the best
approach.
cc: Melissa Goff
Jeana Franconi
Justin Casanova Davis
Cathy Reuben
Ari Kristan
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Appendix C
Legal Expenses, Fund Balances and Bond Rates
From: Melissa Goff <mgoff@brooklinema.gov>
Subject: follow-up
Date: September 19, 2021 at 2:15:15 PM EDT
To: "stevenkanes@gmail.com" <stevenkanes@gmail.com>
Cc: "Paul Warren (paulwarren65@gmail.com)" <paulwarren65@gmail.com>
Steve,
Here is some information requested by the ad hoc subcommittee:
Summary of legal expenses to date:
Alston v. Brookline
Civil Service Commission/SJC Case - This case concerned Alston's appeal of his 2016 termination to the Civil Service
Commission and the Town's appeal of that decision. Outside counsel expenditures to date: $174,244.26 (Louison, et
al). This litigation is concluded.
USDC - This case concerns Alston's lawsuit filed in 2015 against the Town/Town officials in the USDC and Alston's
appeal of the USDC decision. Outside counsel expenditures to date: $282,364.50 (Louison, et al). This litigation is
pending, and it is noted that Mr. Spiegel is seeking reimbursement for his related attorney fees from the Town.
Case Review: The Select Board hired Attorney Natashia Tidwell to review in part the Town's litigation decisions in
these cases. Attorney Tidwell was paid $70,267.50 for this work.
Settlement: The Select Board hired Attorney Cathy Reuben, et al in May 2021 for purposes of settling the Alston
related matters (Alston's Civil Service reinstatement to the payroll and the outstanding First Amendment retaliation
claims against the Town/Town officials in the USDC). Expenditures to date: $58,418.
Recent bond rate experience / impact of a downgrade (this came from Jeana before she left)
The rate for Brookline’s last issue was 1.835%. If we were a Aa, I believe the rate would have been approx. 2.05%, a
difference of .22%.
If we used a $100M project and amortized it over 25 years (level debt service), the difference in cost would be $3.2M.
Fund balances
Current balance in the Reserve Fund: $3,829,013
Current balance in the Liability Fund: $2,778,635 FY21 interest was $4,557
Current balance in the Stab Fund: $11,564,142 FY21 interest was $577,824
Current balance in Overlay: Est. $1M surplus Need to verify with Chief Assessor on Monday
[Note: Advised today, 9/21, available balance in tax overlay account is $320,415]
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Appendix D
Reserve Fund History FY88 – FY21
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Appendix E
Potential Budget Cuts Provided by Town Administrator

1
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Appendix F
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Bond Repayment Scenarios (illustrative purpose only)
Provided By Deputy Town Administrator

TOTAL
TERM
RATE

11,000,000
10
2.50%

ORIGINAL
YEAR AMOUNT

PRINCIPAL
PAYMENT

INTEREST
PAYMENT

TOTAL
PAYMENT

ENDING
BALANCE

1
2
3
4
5
6
7
8
9
10

1,100,000
1,100,000
1,100,000
1,100,000
1,100,000
1,100,000
1,100,000
1,100,000
1,100,000
1,100,000

275,000
247,500
220,000
192,500
165,000
137,500
110,000
82,500
55,000
27,500

1,375,000
1,347,500
1,320,000
1,292,500
1,265,000
1,237,500
1,210,000
1,182,500
1,155,000
1,127,500

9,900,000
8,800,000
7,700,000
6,600,000
5,500,000
4,400,000
3,300,000
2,200,000
1,100,000
-

11,000,000

1,512,500

12,512,500

11,000,000
9,900,000
8,800,000
7,700,000
6,600,000
5,500,000
4,400,000
3,300,000
2,200,000
1,100,000

10 Year Cost
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Appendix G

TOWN OF BROOKLINE
RESERVE POLICIES 6/28/2011
The establishment and maintenance of adequate financial reserves provide the Town of Brookline
with financial flexibility and security and is recognized as an important factor considered by bond
rating agencies, the underwriting community and other stakeholders. The Town shall maintain the
following general, special, and strategic reserve funds:
• Budget Reserve – to respond to extraordinary and unforeseen financial obligations, an
annual budget reserve shall be established under the provisions of MGL Chapter 40, Section
6. The funding level shall be an amount equivalent to 1% of the prior year’s net revenue,
maintained in the manner set out below. Any unexpended balance at the end of the fiscal
year must go toward the calculation of free cash; no fund balance is maintained.
o Funding from Property Tax Levy – an amount equivalent to 0.75% of the prior
year’s net revenue shall be allocated from the Property Tax levy to the Appropriated
Budget Reserve.
o Funding from Free Cash – an amount equivalent to 0.25% of the prior year’s net
revenue shall be allocated from Free Cash, per the Town’s Free Cash Policies, to the
Appropriated Budget Reserve.
• Unreserved Fund Balance / Stabilization Fund – the Town shall maintain an
Unreserved Fund Balance plus Stabilization Fund in an amount equivalent to no less than
10% of revenue, as defined in the Town’s Audited Financial Statements, with a goal of
12.5%. If the balance falls below 10% at the end of the fiscal year, then Free Cash shall be
used to bring the amount up to 10%, as described in the Free Cash Policy, as part of the
ensuing fiscal year’s budget. The Stabilization Fund shall be established under the
provisions of MGL Chapter 40, Section 5B.
1. The Stabilization Fund may only be used under the following circumstances:
a. to fund capital projects, on a pay-as-you-go basis, when available Free Cash drops
below $2 million in any year; and/or
b. to support the operating budget when Net Revenue, as defined in the CIP policies,
increases less than 3% from the prior fiscal year.
2. The level of use of the Stabilization Fund shall be limited to the following:
a. when funding capital projects, on a pay-as-you-go basis under #1a. above, no
more than $1 million may be drawn down from the fund in any fiscal year. The
maximum draw down over any three year period shall not exceed $2.5 million.
b. when supporting the operating budget under #1b. above, the amount drawn down
from the fund shall be equal to the amount necessary to bring the year-over-year
increase in the Town’s prior year net revenue to 3%, or $1 million, whichever is
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less. The maximum draw down over any three year period shall not exceed $2.5
million.
3. In order to replenish the Stabilization Fund if used, in the year immediately following any
draw down, an amount at least equivalent to the draw down shall be deposited into the fund.
Said funding shall come from Free Cash.
• Liability / Catastrophe Fund – established by Chapter 66 of the Acts of 1998, and
amended by Chapter 137 of the Acts of 2001, this fund shall be maintained in order to
protect the community against major facility disaster and/or a substantial negative financial
impact of litigation. The uses of and procedures for accessing the fund are described in the
above referenced special act. The target fund balance is 1% of the prior year’s net revenue
and funding shall come from available Free Cash and other one-time revenues.
• Overlay Reserve – established per the requirements of MGL Chapter 59, Section 25, the
Overlay is used as a reserve, under the direction of the Board of Assessors, to fund property
tax exemptions and abatements resulting from adjustments in valuation. The Board of
Selectmen shall, at the conclusion of each fiscal year, require the Board of Assessors to
submit an update of the Overlay reserve for each fiscal year, including, but not limited to,
the current balances, amounts of potential abatements, and any transfers between accounts.
If the balance of any fiscal year overlay exceeds the amount of potential abatements, the
Board of Selectmen may request the Board of Assessors to declare those balances surplus,
for use in the Town’s Capital Improvement Plan (CIP) or for any other one-time expense.

1
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Appendix H
Accessing Liability Fund
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Appendix I
MEMORANDUM
To:

Raul Fernandez

From:

Arielle B. Kristan, Hirsch Roberts Weinstein LLP

Date:

September 22, 2021

Re:

Response to Information Requested by Advisory Committee

You requested that I prepare certain information to assist members of the the Advisory
Committee in their consideration of the warrant article related to the settlement of litigation with
Gerald Alston (the “Alston Litigation”). Set forth in this memorandum is the following: (1) a
description of the remaining claims in the Alston Litigation that would be submitted to the jury
should the matter proceed to trial; (2) a list of comparator cases in Massachusetts; and (3) a brief
summary of factors that defendants may consider when engaging in settlement negotiations.
Please note that as to the third category, I have not presented the factors that went into the
decision made by the Select Board with respect to the settlement of the Alston Litigation, as it is
more appropriate for the Select Board to share its rationale for the settlement agreement.
A.

Remaining Claims in the Alston Litigation

If the Alston Litigation proceeds to trial, the defendants will be the Town of Brookline,
the Select Board, and five Individual Defendants (Neil Wishinsky, Nancy Daly, Bernard Greene,
Ben Franco, and Nancy Heller). Following the First Circuit’s May 7, 2021 decision, a trial
would proceed on Mr. Alston’s claims for retaliation against the Town and the Individual
Defendants under 42 U.S.C. § 1983 (“Section 1983”). As to the Town, at trial, the jury will
determine whether the termination of Mr. Alston’s employment constituted retaliation for Mr.
Alston’s statements about racial discrimination in the Fire Department. Similarly, as to the
Individual Defendants, the jury will determine whether their voting in favor of the termination of
Mr. Alston’s employment constituted retaliation.
B.

Selected Comparator Cases

The cases below are provided to give examples of verdicts and settlements in
Massachusetts cases involving retaliation claims. The claims in these cases arise under various
civil rights statutes, including Section 1983. These cases are provided as potential benchmarks;
this list is not intended to represent the results of all retaliation lawsuits in Massachusetts
1
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Case name and
court
Toussaint v.
Brigham &
Women's Hospital
(Suffolk Superior)

Year

Total Verdict /
Settlement
2018 $28,000,000

Charles v. City of
Boston and Vivian
Leo (Suffolk
Superior)

2015 $11,142,950
(damages upheld
on appeal)

Clifton v. MBTA
(Suffolk Superior)

1999 $5,500,000
(punitive
damages reduced
on appeal)

Lopes v. City of
Brockton (Plymouth
Superior)

2017 $4,050,000
(Brockton
subsequently
settled for $4.7
million to resolve
class action
claims)
2021 $3,200,000

Fontanez v. City of
Boston (Suffolk
Superior) Settlement
Dixon v.
International
Brotherhood of
Police Officers (D.
Mass)

2005 $2,232,501
(upheld by First
Circuit)

Brief Description / Notes
Plaintiff succeeded on retaliation claims,
claiming that hospital targeted her after
she stood up for a Haitian-American nurse
who she believed was being verbally
abused.
African-American Plaintiff of Haitian
ancestry succeeded on discrimination and
retaliation claims, claiming to have
received fewer benefits and lower pay than
white co-workers and to have endured
retaliation through less-favorable job
evaluations after filing a complaint with
the MCAD.
Plaintiff succeeded on discrimination
claims based on racial harassment
including being addressed with racial
epithets and having water and firecrackers
thrown on him. Plaintiff complained to
employer but no action was taken and he
was ultimately demoted.
Plaintiff succeeded on discrimination and
retaliation claims, claiming that City
discriminated in its hiring practices based
upon race and then took retaliatory action
against him because he expressed his
opposition to the discriminatory practice in
an interview he gave to a local newspaper.
Settlement of claims brought by female
firefighter who claimed to have been
harassed by male colleagues and then
denied a better position in retaliation for
reporting the harassment.
Plaintiff succeed on discrimination and
retaliation claims, claiming that she was
subjected to sexual harassment, which
caused PTSD and inability to return to her
job. She was later defamed in the press
and spurned by defendants in retaliation
for her complaints
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Racow v. Winthrop
(Suffolk Superior)

Tuli v. Brigham &
Women's Hospital
(D. Mass)

2018 $2,028,000 (plus
attorneys’ fees
and costs of
approximately
$555,000)
2009 $1,620,003

2

Plaintiff succeeded on sex discrimination
and retaliation claims, including claims that
she was demoted and was denied special
assignments, training and other benefits
awarded to less-qualified male colleagues.
Plaintiff succeeded on retaliation and
hostile work environment claims against
hospital. Alleged harassment included
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Porter v. Cabral (D.
Mass)

2006 $610,000

Che v. MBTA
(D. Mass)

2003 $500,000

C.

sexual advances and statements that
plaintiff’s gender compromised her ability
to do her job, among other incidents.
Plaintiff succeed on Section 1983
retaliation claim, claiming that Sheriff
Cabral retaliated against her for
cooperating with the FBI in an investigation
into inmate abuse.
Plaintiff succeeded on retaliation claims,
claiming that MBTA demoted him in
retaliation for filing earlier lawsuits and
created a retaliatory hostile work
environment. On appeal the First Circuit
allowed Plaintiff to seek additional punitive
damages and reinstatement.

Factors that May be Considered in Settlement Negotiations

Below is a list of factors that defendants typically consider in negotiating the
financial aspects of a settlement. These factors are not necessarily given equal weight,
and not all factorsmay be relevant in any particular negotiation.
•
•
•
•
•
•
•
•

The probability of a verdict against defendant including compensatory
damages,punitive damages, and attorneys’ fees
The projected amount of a verdict against defendant
Defendant’s projected attorneys’ fees
Other attorneys’ fees for which defendant would be financially
responsible (forexample, co-defendants or indemnified parties).
Operational disruptions arising from trial and trial preparation
Reputational harms
Impact on other litigation against defendant
Willingness by the opposing party to compromise / bargaining power of
the opposingparty
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Appendix J
Funding Options Developed by Ad hoc Subcommittee
Funding Options
The subcommittee discussed three potential scenarios for funding the $11M settlement.
The scenarios included 1) issuing bonds for the entire amount (Select Board Proposal), 2)
combining the limited use of reserve funds with the issuance of bonds, and 3) combining
very significant reserve fund reductions along with cuts to capital and operating budgets.
The subcommittee believes that all three alternate funding options noted above, should be
considered in making its recommendation to Town Meeting.
Each of the three options discussed by the subcommittee are outlined below. All
borrowing options are based on an interest rate of 2.5%. The actual interest rate would be
determined at the time of borrowing.
Option 1 – Issue Bonds for Entire Amount
Guiding Principle: Minimize impact on Town Services and no threat to the Town’s bond
rating.
This option would borrow the full $11M subject to a two-thirds vote of town meeting
AND, as provided in the agreement, approval of a special state review board. This
borrowing option provides significant flexibility and time (possibly ten years) to plan
how to meet the annual debt service costs. Interest costs on the Town’s borrowing remain
at historic low rates and we are advised that the use of debt for this purpose will not be
viewed negatively by the rating agencies if there is solid plan to fund it.
o Requires 2/3 Town Meeting Vote
o Cuts spread over multiple years
o Unlikely to result in bond downgrade

Option 2 – Combine issuance of Bonds with limited Reserve Fund Utilization
Guiding Principle: Minimize impact on Town services while lowering borrowing costs
and not affecting the Town’s bond rating.
This option will draw down the Reserve Fund, Liability Fund and Tax Overlay Surplus
funds by $3m and issue bonds for the remaining $8m. The Liability Fund is the only
account that would require immediate replenishment (although that is subject to Town
policy and not a legal requirement).
2
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Requires 2/3 Town Meeting Vote (for issuing of bonds and accessing Liability
Fund)
Reduces total interest paid
Reduces impact on budget over term of bonds
Unlikely to result in bond downgrade

Option 3 – Combine maximum Reserve Funds Utilization with Cuts to Operating and
Capital Budgets
Guiding Principle: Provide for majority vote approval and pay off obligation quickly
This option is intended to provide a path to approval requiring a majority vote at Town
Meeting and not a 2/3rds vote. The majority approval option is achieved by excluding
borrowing as a source of funding or use of the Liability and Stabilization Funds, all of
which require a 2/3rds vote. This option would use the full balances of the FY22
Reserve, and Surplus Tax Overlay Funds and require an additional $6.9m from General
Revenue.
 Requires a majority vote to pass instead of 2/3rds
 Would pay off the obligation in 2 years
 Requires $7.4m in budget cuts in FY22 and $1.6m in budget cuts in FY23
 Significantly reduces our ability to fund unforeseen events
 May negatively impact the Town’s Bond rating
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MOTIONS OFFERED BY GIL HOY, TMM13
Motion #1
It is hereby moved that the main motion of Article 1 of the Warrant for the October, 2021
Special Town Meeting be amended as follows:
Replace the $11,000,000 settlement amount with the number $2,500,000.
And add the following paragraph at the end of what is now the main motion:
The authorization of the Town Treasurer with the approval of the Select Board to
borrow by the issuance of bonds or notes the sum of $2,500,000 will become effective
when
AlstonMr.
and the Town of Brookline ("the Parties") have executed a settlement agreement
and release of all claims for that amount agreed to by the Parties.
So the main motion, if this amendment is adopted, would become, with changes bolded:
That the Town appropriate $2,500,000 to pay costs of a settlement in the matter of Gerald
Alston v. the Town of Brookline, et al, United States District Court No. 1:15-cv-13987GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter and claims he
asserted against the Town and Town officials, including the payment of all costs incidental
or related thereto, said funds to be expended under the direction of the Select Board, and
that to meet this appropriation, the Treasurer, with the approval of the Select Board is
authorized to borrow said amount under and pursuant to G.L. c. 44, §7(3) or any other
enabling authority, and to issue bonds or notes of the Town therefor. Any premium
received by the Town upon the sale of any bonds or notes approved by this vote, less any
such premium applied to the payment of the costs of issuance of such bonds or notes, may
be applied to the payment of costs approved by this vote in accordance with G.L. c. 44,
§20, thereby reducing the amount authorized to be borrowed to pay such costs by a like
amount. The authorization of the Town Treasurer with the approval of the Select
Board to borrow by the issuance of bonds or notes the sum of $2,500,000 will become
effective when Mr. Alston and the Town of Brookline ("the Parties") have executed
a settlement agreement and release of all claims for that amount agreed to by the
Parties.
Motion #2
It is hereby moved that the main motion of Article 1 of the Warrant for the October, 2021
Special Town Meeting be amended as follows:
Replace the $11,000,000 settlement amount with the number $4,000,000.
And add the following paragraph at the end of what is now the main motion:
The authorization of the Town Treasurer with the approval of the Select Board to borrow
by the issuance of bonds or notes the sum of2 $4,000,000 will become effective when Mr.
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Alston and the Town of Brookline ("the Parties") have executed a settlement agreement
and release of all claims for that amount agreed to by the Parties.
So the main motion, if this amendment is adopted, would become, with changes bolded:
That the Town appropriate $4,000,000 to pay costs of a settlement in the matter of Gerald
Alston v. the Town of Brookline, et al, United States District Court No. 1:15-cv-13987GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter and claims he
asserted against the Town and Town officials, including the payment of all costs incidental
or related thereto, said funds to be expended under the direction of the Select Board, and
that to meet this appropriation, the Treasurer, with the approval of the Select Board is
authorized to borrow said amount under and pursuant to G.L. c. 44, §7(3) or any other
enabling authority, and to issue bonds or notes of the Town therefor. Any premium
received by the Town upon the sale of any bonds or notes approved by this vote, less any
such premium applied to the payment of the costs of issuance of such bonds or notes, may
be applied to the payment of costs approved by this vote in accordance with G.L. c. 44,
§20, thereby reducing the amount authorized to be borrowed to pay such costs by a like
amount. The authorization of the Town Treasurer with the approval of the Select
Board to borrow by the issuance of bonds or notes the sum of $4,000,000 will become
effective when Mr. Alston and the Town of Brookline ("the Parties") have executed
a settlement agreement and release of all claims for that amount agreed to by the
Parties.
Motion #3
It is hereby moved that the main motion of Article 1 of the Warrant for the October, 2021
Special Town Meeting be amended as follows:
Replace the $11,000,000 settlement amount with the number $6,000,000.
And add the following paragraph at the end of what is now the main motion:
The authorization of the Town Treasurer with the approval of the Select Board to borrow
by the issuance of bonds or notes the sum of $6,000,000 will become effective when Mr.
Alston and the Town of Brookline ("the Parties") have executed a settlement agreement
and release of all claims for that amount agreed to by the Parties.
So the main motion, if this amendment is adopted, would become, with changes bolded:
That the Town appropriate $6,000,000 to pay costs of a settlement in the matter of Gerald
Alston v. the Town of Brookline, et al, United States District Court No. 1:15-cv-13987GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter and claims he
asserted against the Town and Town officials, including the payment of all costs incidental
or related thereto, said funds to be expended under the direction of the Select Board, and
that to meet this appropriation, the Treasurer, with the approval of the Select Board is
authorized to borrow said amount under and pursuant to G.L. c. 44, §7(3) or any other
enabling authority, and to issue bonds or notes of the Town therefor. Any premium
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received by the Town upon the sale of any bonds or notes approved by this vote, less any
such premium applied to the payment of the costs of issuance of such bonds or notes, may
be applied to the payment of costs approved by this vote in accordance with G.L. c. 44,
§20, thereby reducing the amount authorized to be borrowed to pay such costs by a like
amount. The authorization of the Town Treasurer with the approval of the Select
Board to borrow by the issuance of bonds or notes the sum of $6,000,000 will become
effective when Mr. Alston and the Town of Brookline ("the Parties") have executed
a settlement agreement and release of all claims for that amount agreed to by the
Parties.
EXPLANATION OFFERED BY GIL HOY, TMM13
Town Meeting needs to carefully consider the proposed $11,000,ooo settlement and reduce
that amount if it is found to be excessive. I believe it is.
In order to understand the issues involved, we need to consider what the remaining federal
court case is actually about. The original state court claim was lost by Mr. Alston, largely
on procedural grounds, and the Civil Service Commission's decision that Mr. Allston be
reinstated with pay and benefits was upheld by the SJC, the highest Massachusetts State
court.
As to the dismissed state court action, that case was dismissed "with prejudice" on July 8,
2014. This means that all of the claims in that case that were or could have been brought
then against the Town are barred. Even in the remaining federal court action. You don't get
two bites of the same apple.
The remaining case in federal court---the only remaining case--- is thus more limited, both
in terms of scope and who the defendants are. For example, the Select Board Member
defendants who reduced the offending firefighter's recommended suspension and voted to
promote him are no longer defendants as to that claim. They have been dismissed. And all
of the claims of racial discrimination in violation of the Equal Protection clause of the US
Constitution have also been dismissed.
The remaining claims in federal court are against the Town and five former Select Board
Members: Nancy Daly, Neil Wishinsky, Ben Franco, Nancy Heller and Bernard Greene.
These claims center on the allegation that Mr. Alston's later termination in February, 2019
was in retaliation for exercising his First Amendment rights. And not because of his prior
comment about potentially "going postal," for testing positive for cocaine, for declining to
meet to try to reach reasonable accommodations and not getting counseling.
Town Meeting will never condone nor defend the Town for failing to take far stronger
measures at the outset, e.g., for not firing the firefighter for the racial slur and not doing a
far better job of helping Mr. Alston. We should have. Not to do so was wrong. But we
know the Select Board Members who are the current Defendants in the federal case. We
know their character. And they did NOT terminate Mr. Alston for exercising his First
Amendment rights.
2
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The truth matters. Even when the truth is hard or inconvenient to defend in today's justified
and welcome focus on racial discrimination and injustice throughout America.

XXX
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__________
ARTICLE 1
MOTIONS OFFERED BY
ARTHUR SEGEL (TMM14) AND MIKE TOFFEL (TMM8)
MOTION 1
If Town Meeting approves a $2.5 million settlement:
Motion to amend the main motion, as amended, under Article 1, by Arthur Segel (TMM14) and Mike Toffel (TMM-8).
VOTED: to amend the main motion, as amended, under Article 1 as follows, with
deletions and additions indicated as follows:
MOVED: That the Town appropriate $2,500,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Select Board, and that to meet this appropriation, appropriate $2,500,000
from the Liability Fundthe Treasurer, with the approval of the Select Board is authorized
to borrow said amount under and pursuant to G.L. c. 44, §7(3) or any other enabling
authority, and to issue bonds or notes of the Town therefor. Any premium received by the
Town upon the sale of any bonds or notes approved by this vote, less any such premium
applied to the payment of the costs of issuance of such bonds or notes, may be applied to
the payment of costs approved by this vote in accordance with G.L. c. 44, §20, thereby
reducing the amount authorized to be borrowed to pay such costs by a like amount. The
authorization of the Town Treasurer with the approval of the Select Board to borrow by
the issuance of bonds or notes the sum of $2,500,000 will become effective when Mr.
Alston and the Town of Brookline ("the Parties") have executed a settlement agreement
and release of all claims for that amount agreed to by the Parties.
The clean version of this motion would thus be:
That the Town appropriate $2,500,000 to pay costs of a settlement in the matter of Gerald
Alston v. the Town of Brookline, et al, United States District Court No. 1:15-cv-13987GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter and claims he
asserted against the Town and Town officials, including the payment of all costs
incidental or related thereto, said funds to be expended under the direction of the Select
Board, and that to meet this appropriation, appropriate $2,500,000 from the Liability
Fund.

October 5, 2021
Special Town Meeting
Article 1 – Supplement No. 1
Page 2
MOTION 2A
If Town Meeting approves a $4 million settlement:
Motion to amend the main motion, as amended, under Article 1, by Arthur Segel (TMM14) and Mike Toffel (TMM-8).
VOTED: to amend the main motion, as amended, under Article 1 as follows, with
deletions and additions indicated as follows:
MOVED: That the Town appropriate $4,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Select Board, and that to meet this appropriation, appropriate $2,500,000
from the Liability Fund and $1,500,000 from the Tax Levythe Treasurer, with the
approval of the Select Board is authorized to borrow said amount under and pursuant to
G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or notes of the Town
therefor. Any premium received by the Town upon the sale of any bonds or notes
approved by this vote, less any such premium applied to the payment of the costs of
issuance of such bonds or notes, may be applied to the payment of costs approved by this
vote in accordance with G.L. c. 44, §20, thereby reducing the amount authorized to be
borrowed to pay such costs by a like amount. The authorization of the Town Treasurer
with the approval of the Select Board to borrow by the issuance of bonds or notes the
sum of $4,000,000 will become effective when Mr. Alston and the Town of Brookline
("the Parties") have executed a settlement agreement and release of all claims for that
amount agreed to by the Parties.
The clean version of this motion would thus be:
MOVED: That the Town appropriate $4,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Select Board, and that to meet this appropriation, appropriate $2,500,000
from the Liability Fund and $1,500,000 from the Tax Levy.
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MOTION 2B
If Town Meeting approves a $4 million settlement and Motion 2A fails:
Motion to amend the main motion, as amended, under Article 1, by Arthur Segel (TMM14) and Mike Toffel (TMM-8).
VOTED: to amend the main motion, as amended, under Article 1 as follows, with
deletions and additions indicated as follows:
MOVED: That the Town appropriate $4,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Select Board, and that to meet this appropriation, the Treasurer, with the
approval of the Select Board is authorized to (a) borrow said amount $1,500,000 under
and pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or
notes of the Town therefor and (b) appropriate $2,500,000 from the Liability Fund. Any
premium received by the Town upon the sale of any bonds or notes approved by this
vote, less any such premium applied to the payment of the costs of issuance of such
bonds or notes, may be applied to the payment of costs approved by this vote in
accordance with G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed
to pay such costs by a like amount. The authorization of the Town Treasurer with the
approval of the Select Board to borrow by the issuance of bonds or notes the sum of
$4,000,000$1,500,000 will become effective when Mr. Alston and the Town of
Brookline ("the Parties") have executed a settlement agreement and release of all claims
for that amount agreed to by the Parties.
The clean version of this motion would thus be:
MOVED: That the Town appropriate $4,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Select Board, and that to meet this appropriation, the Treasurer, with the
approval of the Select Board is authorized to (a) borrow $1,500,000 under and pursuant
to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or notes of the
Town therefor and (b) appropriate $2,500,000 from the Liability Fund. Any premium
received by the Town upon the sale of any bonds or notes approved by this vote, less any
such premium applied to the payment of the costs of issuance of such bonds or notes,
may be applied to the payment of costs approved by this vote in accordance with G.L. c.
44, §20, thereby reducing the amount authorized to be borrowed to pay such costs by a
like amount. The authorization of the Town Treasurer with the approval of the Select
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Board to borrow by the issuance of bonds or notes the sum of $1,500,000 will become
effective when Mr. Alston and the Town of Brookline ("the Parties") have executed a
settlement agreement and release of all claims for that amount agreed to by the Parties.
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MOTION 3A
If Town Meeting approves a $6 million settlement:
Motion to amend the main motion, as amended, under Article 1, by Arthur Segel (TMM14) and Mike Toffel (TMM-8).
VOTED: to amend the main motion, as amended, under Article 1 as follows, with
deletions and additions indicated as follows:
MOVED: That the Town appropriate $6,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Select Board, and that to meet this appropriation, the Treasurer, with the
approval of the Select Board is authorized to borrow said amount $1,000,000 under and
pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or notes
of the Town therefor, (b) appropriate $2,500,000 from the Liability Fund, and (c)
appropriate $2,500,000 from the Tax Levy.. Any premium received by the Town upon
the sale of any bonds or notes approved by this vote, less any such premium applied to
the payment of the costs of issuance of such bonds or notes, may be applied to the
payment of costs approved by this vote in accordance with G.L. c. 44, §20, thereby
reducing the amount authorized to be borrowed to pay such costs by a like amount. The
authorization of the Town Treasurer with the approval of the Select Board to borrow by
the issuance of bonds or notes the sum of $6,000,000$1,000,000 will become effective
when Mr. Alston and the Town of Brookline ("the Parties") have executed a settlement
agreement and release of all claims for that amount agreed to by the Parties.
The clean version of this motion would thus be:
MOVED: That the Town appropriate $6,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Select Board, and that to meet this appropriation, the Treasurer, with the
approval of the Select Board is authorized to borrow $1,000,000 under and pursuant to
G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or notes of the Town
therefor, (b) appropriate $2,500,000 from the Liability Fund, and (c) appropriate
$2,500,000 from the Tax Levy.. Any premium received by the Town upon the sale of any
bonds or notes approved by this vote, less any such premium applied to the payment of
the costs of issuance of such bonds or notes, may be applied to the payment of costs
approved by this vote in accordance with G.L. c. 44, §20, thereby reducing the amount
authorized to be borrowed to pay such costs by a like amount. The authorization of the
Town Treasurer with the approval of the Select Board to borrow by the issuance of bonds
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or notes the sum of $1,000,000 will become effective when Mr. Alston and the Town of
Brookline ("the Parties") have executed a settlement agreement and release of all claims
for that amount agreed to by the Parties.
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MOTION 3B
If Town Meeting approves a $6 million settlement and Motion 3A fails:
Motion to amend the main motion, as amended, under Article 1, by Arthur Segel (TMM14) and Mike Toffel (TMM-8).
VOTED: to amend the main motion, as amended, under Article 1 as follows, with
deletions and additions indicated as follows:
MOVED: That the Town appropriate $6,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Select Board, and that to meet this appropriation, the Treasurer, with the
approval of the Select Board is authorized to (a) borrow said amount $3,500,000 under
and pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or
notes of the Town therefor, and (b) appropriate $2,500,000 from the Liability Fund. Any
premium received by the Town upon the sale of any bonds or notes approved by this
vote, less any such premium applied to the payment of the costs of issuance of such
bonds or notes, may be applied to the payment of costs approved by this vote in
accordance with G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed
to pay such costs by a like amount. The authorization of the Town Treasurer with the
approval of the Select Board to borrow by the issuance of bonds or notes the sum of
$6,000,000$3,500,000 will become effective when Mr. Alston and the Town of
Brookline ("the Parties") have executed a settlement agreement and release of all claims
for that amount agreed to by the Parties.
The clean version of this motion would thus be:
MOVED: That the Town appropriate $6,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Select Board, and that to meet this appropriation, the Treasurer, with the
approval of the Select Board is authorized to (a) borrow $3,500,000 under and pursuant
to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or notes of the
Town therefor, and (b) appropriate $2,500,000 from the Liability Fund. Any premium
received by the Town upon the sale of any bonds or notes approved by this vote, less any
such premium applied to the payment of the costs of issuance of such bonds or notes,
may be applied to the payment of costs approved by this vote in accordance with G.L. c.
44, §20, thereby reducing the amount authorized to be borrowed to pay such costs by a
like amount. The authorization of the Town Treasurer with the approval of the Select
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Board to borrow by the issuance of bonds or notes the sum of $3,500,000 will become
effective when Mr. Alston and the Town of Brookline ("the Parties") have executed a
settlement agreement and release of all claims for that amount agreed to by the Parties.
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MOTION 4A
If Town Meeting approves a $11 million settlement:
Motion to amend the main motion under Article 1, by Arthur Segel (TMM-14) and Mike
Toffel (TMM-8).
VOTED: to amend the main motion under Article 1 as follows, with deletions and
additions indicated as follows:
MOVED: That the Town appropriates $11,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Town Administrator, and that to meet this appropriation, the Treasurer,
with the approval of the Select Board is authorized to (a) borrow $6,000,000 said amount
under and pursuant to G.L. c. 44, §7(1) or any other enabling authority, and to issue
bonds or notes of the Town therefor; (b) appropriate $2,500,000 from the Liability Fund,
and (c) appropriate $2,500,000 from the Tax Levy. Any premium received by the Town
upon the sale of any bonds or notes approved by this vote, less any such premium applied
to the payment of the costs of issuance of such bonds or notes, may be applied to the
payment of costs approved by this vote in accordance with G.L. c. 44, §20, thereby
reducing the amount authorized to be borrowed to pay such costs by a like amount.
The clean version of this motion would thus be:
MOVED: That the Town appropriates $11,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Town Administrator, and that to meet this appropriation, the Treasurer,
with the approval of the Select Board is authorized to (a) borrow $6,000,000 under and
pursuant to G.L. c. 44, §7(1) or any other enabling authority, and to issue bonds or notes
of the Town therefor; (b) appropriate $2,500,000 from the Liability Fund, and (c)
appropriate $2,500,000 from the Tax Levy. Any premium received by the Town upon the
sale of any bonds or notes approved by this vote, less any such premium applied to the
payment of the costs of issuance of such bonds or notes, may be applied to the payment
of costs approved by this vote in accordance with G.L. c. 44, §20, thereby reducing the
amount authorized to be borrowed to pay such costs by a like amount.
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MOTION 4B
If Town Meeting approves a $11 million settlement and Motion 4A fails:
Motion to amend the main motion under Article 1, by Arthur Segel (TMM-14) and Mike
Toffel (TMM-8).
VOTED: to amend the main motion under Article 1 as follows, with deletions and
additions indicated as follows:
MOVED: That the Town appropriates $11,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Town Administrator, and that to meet this appropriation, the Treasurer,
with the approval of the Select Board is authorized to (a) borrow $8,500,000 said amount
under and pursuant to G.L. c. 44, §7(1) or any other enabling authority, and to issue
bonds or notes of the Town therefor, and (b) appropriate $2,500,000 from the Liability
Fund. Any premium received by the Town upon the sale of any bonds or notes approved
by this vote, less any such premium applied to the payment of the costs of issuance of
such bonds or notes, may be applied to the payment of costs approved by this vote in
accordance with G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed
to pay such costs by a like amount.
The clean version of this motion would thus be:
MOVED: That the Town appropriates $11,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987- GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Town Administrator, and that to meet this appropriation, the Treasurer,
with the approval of the Select Board is authorized to (a) borrow $8,500,000 under and
pursuant to G.L. c. 44, §7(1) or any other enabling authority, and to issue bonds or notes
of the Town therefor, and (b) appropriate $2,500,000 from the Liability Fund. Any
premium received by the Town upon the sale of any bonds or notes approved by this
vote, less any such premium applied to the payment of the costs of issuance of such
bonds or notes, may be applied to the payment of costs approved by this vote in
accordance with G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed
to pay such costs by a like amount.
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Explanation:
Informal explanation: These motions seek to specify the following funding sources for
each of the settlement values being contemplated by Town Meeting:
Settlement
value
(in millions)
$2.5
$4

Motion(s)

Motion 1

Funding from
Liability Fund
(in millions)
$2.5

Tax Levy
(in millions)

Bonding
(in millions)

Motion 2a
Motion 2b, if 2a fails

$2.5
$2.5

$1.5

$6

Motion 3a
Motion 3b, if 3a fails

$2.5
$2.5

$2.5

$1
$3.5

$11

Motion 4a
Motion 4b, if 4a fails

$2.5
$2.5

$2.5

$6
$8.5

$1.5
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__________
ARTICLE 1
HOY MOTION 1 MARKED AGAINST THE SELECT BOARD MOTION
Motion 1
MOVED:
That the Town appropriates $11,000,0002,500,000 to pay costs of a
settlement in the matter of Gerald Alston v. the Town of Brookline, et al, United States
District Court No. 1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a
Brookline Firefighter and claims he asserted against the Town and Town officials,
including the payment of all costs incidental or related thereto, said funds to be expended
under the direction of the Town Administrator, and that to meet this appropriation, the
Treasurer, with the approval of the Select Board is authorized to borrow said amount under
and pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or
notes of the Town therefor. Any premium received by the Town upon the sale of any
bonds or notes approved by this vote, less any such premium applied to the payment of the
costs of issuance of such bonds or notes, may be applied to the payment of costs approved
by this vote in accordance with G.L. c. 44, §20, thereby reducing the amount authorized to
be borrowed to pay such costs by a like amount. The authorization of the Town
Treasurer with the approval of the Select Board to borrow by the issuance of bonds
or notes the sum of $2,500,000 will become effective when Mr. Alston and the Town
of Brookline ("the Parties") have executed a settlement agreement and release of all
claims for that amount agreed to by the Parties.
TOFFEL/SEGEL MARKED AGAINST HOY MOTION 1
MOVED:
That the Town appropriates $2,500,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter
and claims he asserted against the Town and Town officials, including the payment of all
costs incidental or related thereto, said funds to be expended under the direction of the
Town Administrator, and that to meet this appropriation, appropriate $2,500,000 from
the Liability Fund. the Treasurer, with the approval of the Select Board is authorized to
borrow said amount under and pursuant to G.L. c. 44, §7(3) or any other enabling authority,
and to issue bonds or notes of the Town therefor. Any premium received by the Town
upon the sale of any bonds or notes approved by this vote, less any such premium applied
to the payment of the costs of issuance of such bonds or notes, may be applied to the
payment of costs approved by this vote in accordance with G.L. c. 44, §20, thereby
reducing the amount authorized to be borrowed to pay such costs by a like amount.This
appropriation is conditioned upon Mr. Alston and the Town of Brookline ("the
Parties") reaching a settlement agreement and release of all claims for that amount
agreed to by the Parties. The authorization of the Town Treasurer with the approval
of the Select Board to borrow by the issuance of bonds or notes the sum of $2,500,000
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will become effective when Mr. Alston and the Town of Brookline ("the Parties")
have executed a settlement agreement and release of all claims for that amount agreed
to by the Parties.

HOY MOTION 2 MARKED AGAINST THE SELECT BOARD MOTION
MOVED:
That the Town appropriates $11,000,0004,000,000 to pay costs of a
settlement in the matter of Gerald Alston v. the Town of Brookline, et al, United States
District Court No. 1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a
Brookline Firefighter and claims he asserted against the Town and Town officials,
including the payment of all costs incidental or related thereto, said funds to be expended
under the direction of the Town Administrator, and that to meet this appropriation, the
Treasurer, with the approval of the Select Board is authorized to borrow said amount under
and pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or
notes of the Town therefor. Any premium received by the Town upon the sale of any
bonds or notes approved by this vote, less any such premium applied to the payment of the
costs of issuance of such bonds or notes, may be applied to the payment of costs approved
by this vote in accordance with G.L. c. 44, §20, thereby reducing the amount authorized to
be borrowed to pay such costs by a like amount. The authorization of the Town
Treasurer with the approval of the Select Board to borrow by the issuance of bonds
or notes the sum of $4,000,000 will become effective when Mr. Alston and the Town
of Brookline ("the Parties") have executed a settlement agreement and release of all
claims for that amount agreed to by the Parties.

TOFFEL/SEGEL MARKED AGAINST HOY MOTION 2A
MOVED:
That the Town appropriates $4,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter
and claims he asserted against the Town and Town officials, including the payment of all
costs incidental or related thereto, said funds to be expended under the direction of the
Town Administrator, and that to meet this appropriation, (a) the Treasurer, with the
approval of the Select Board is authorized to borrow said amount under and pursuant to
G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or notes of the Town
therefor. Any premium received by the Town upon the sale of any bonds or notes approved
by this vote, less any such premium applied to the payment of the costs of issuance of such
bonds or notes, may be applied to the payment of costs approved by this vote in accordance
with G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed to pay such
costs by a like amount. appropriate $2,500,000 from the Liability Fund and (b) appropriate
$1,500,000 from the Tax Levy. This appropriation is conditioned upon Mr. Alston and the
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Town of Brookline ("the Parties") reaching a settlement agreement and release of all claims
for that amount agreed to by the Parties The authorization of the Town Treasurer with the
approval of the Select Board to borrow by the issuance of bonds or notes the sum of
$4,000,000 will become effective when Mr. Alston and the Town of Brookline ("the
Parties") have executed a settlement agreement and release of all claims for that amount
agreed to by the Parties.
TOFFEL/SEGEL MARKED AGAINST HOY MOTION 2B
MOVED:
That the Town appropriates $4,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter
and claims he asserted against the Town and Town officials, including the payment of all
costs incidental or related thereto, said funds to be expended under the direction of the
Town Administrator, and that to meet this appropriation, (a) the Treasurer, with the
approval of the Select Board is authorized to borrow said amount$1,500,000 under and
pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or notes
of the Town therefor and (b) appropriate $2,500,000 from the Liability Fund. Any
premium received by the Town upon the sale of any bonds or notes approved by this vote,
less any such premium applied to the payment of the costs of issuance of such bonds or
notes, may be applied to the payment of costs approved by this vote in accordance with
G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed to pay such costs
by a like amount. This appropriation is conditioned upon Mr. Alston and the Town of
Brookline ("the Parties") reaching a settlement agreement and release of all claims for that
amount agreed to by the Parties. The authorization of the Town Treasurer with the approval
of the Select Board to borrow by the issuance of bonds or notes the sum of $4,000,000 will
become effective when Mr. Alston and the Town of Brookline ("the Parties") have
executed a settlement agreement and release of all claims for that amount agreed to by the
Parties.
HOY MOTION 3 MARKED AGAINST THE SELECT BOARD MOTION
MOVED:
That the Town appropriates $11,000,0006,000,000 to pay costs of a
settlement in the matter of Gerald Alston v. the Town of Brookline, et al, United States
District Court No. 1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a
Brookline Firefighter and claims he asserted against the Town and Town officials,
including the payment of all costs incidental or related thereto, said funds to be expended
under the direction of the Town Administrator, and that to meet this appropriation, the
Treasurer, with the approval of the Select Board is authorized to borrow said amount under
and pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or
notes of the Town therefor. Any premium received by the Town upon the sale of any
bonds or notes approved by this vote, less any such premium applied to the payment of the
costs of issuance of such bonds or notes, may be applied to the payment of costs approved
by this vote in accordance with G.L. c. 44, §20, thereby reducing the amount authorized to
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be borrowed to pay such costs by a like amount. The authorization of the Town
Treasurer with the approval of the Select Board to borrow by the issuance of bonds
or notes the sum of $6,000,000 will become effective when Mr. Alston and the Town
of Brookline ("the Parties") have executed a settlement agreement and release of all
claims for that amount agreed to by the Parties.
TOFFEL/SEGEL MARKED AGAINST HOY MOTION 3A
MOVED:
That the Town appropriates $6,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter
and claims he asserted against the Town and Town officials, including the payment of all
costs incidental or related thereto, said funds to be expended under the direction of the
Town Administrator, and that to meet this appropriation, (a) the Treasurer, with the
approval of the Select Board is authorized to borrow said amount$1,000,000 under and
pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or notes
of the Town therefor (b) appropriate $2,500,000 from the Liability Fund, and (c)
appropriate $2,500,000 from the Tax Levy. Any premium received by the Town upon the
sale of any bonds or notes approved by this vote, less any such premium applied to the
payment of the costs of issuance of such bonds or notes, may be applied to the payment of
costs approved by this vote in accordance with G.L. c. 44, §20, thereby reducing the amount
authorized to be borrowed to pay such costs by a like amount. This appropriation is
conditioned upon Mr. Alston and the Town of Brookline ("the Parties") reaching a
settlement agreement and release of all claims for that amount agreed to by the
Parties. The authorization of the Town Treasurer with the approval of the Select Board to
borrow by the issuance of bonds or notes the sum of $6,000,000 will become effective
when Mr. Alston and the Town of Brookline ("the Parties") have executed a settlement
agreement and release of all claims for that amount agreed to by the Parties.
TOFFEL/SEGEL MARKED AGAINST HOY MOTION 3B
MOVED:
That the Town appropriates $6,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a Brookline Firefighter
and claims he asserted against the Town and Town officials, including the payment of all
costs incidental or related thereto, said funds to be expended under the direction of the
Town Administrator, and that to meet this appropriation, (a) the Treasurer, with the
approval of the Select Board is authorized to borrow said amount $3,500,000 under and
pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue bonds or notes
of the Town therefor, and (b) appropriate $2,500,000 from the Liability Fund. Any
premium received by the Town upon the sale of any bonds or notes approved by this vote,
less any such premium applied to the payment of the costs of issuance of such bonds or
notes, may be applied to the payment of costs approved by this vote in accordance with
G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed to pay such costs
by a like amount. This appropriation is conditioned upon Mr. Alston and the Town of
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Brookline ("the Parties") reaching a settlement agreement and release of all claims
for that amount agreed to by the Parties. The authorization of the Town Treasurer with
the approval of the Select Board to borrow by the issuance of bonds or notes the sum of
$6,000,000 will become effective when Mr. Alston and the Town of Brookline ("the
Parties") have executed a settlement agreement and release of all claims for that amount
agreed to by the Parties.
TOFFEL/SEGEL MARKED SELECT BOARD MOTION 4A
MOVED:
That the Town appropriates $11,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Town Administrator, and that to meet this appropriation, (a) the
Treasurer, with the approval of the Select Board is authorized to borrow said
amount$6,000,000 under and pursuant to G.L. c. 44, §7(3) or any other enabling
authority, and to issue bonds or notes of the Town therefor; (b) appropriate $2,500,000
from the Liability Fund and (c) appropriate $2,500,000 from the Tax Levy. Any
premium received by the Town upon the sale of any bonds or notes approved by this
vote, less any such premium applied to the payment of the costs of issuance of such
bonds or notes, may be applied to the payment of costs approved by this vote in
accordance with G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed
to pay such costs by a like amount.
TOFFEL/SEGEL MARKED SELECT BOARD MOTION 4B
MOVED:
That the Town appropriates $11,000,000 to pay costs of a settlement in the
matter of Gerald Alston v. the Town of Brookline, et al, United States District Court No.
1:15-cv-13987-GAO, pertaining to Gerald Alston’s employment as a Brookline
Firefighter and claims he asserted against the Town and Town officials, including the
payment of all costs incidental or related thereto, said funds to be expended under the
direction of the Town Administrator, and that to meet this appropriation, (a) the
Treasurer, with the approval of the Select Board is authorized to borrow said
amount$8,500,000 under and pursuant to G.L. c. 44, §7(3) or any other enabling
authority, and to issue bonds or notes of the Town therefor, and (b) appropriate
$2,500,000 from the Liability Fund. Any premium received by the Town upon the sale
of any bonds or notes approved by this vote, less any such premium applied to the
payment of the costs of issuance of such bonds or notes, may be applied to the payment
of costs approved by this vote in accordance with G.L. c. 44, §20, thereby reducing the
amount authorized to be borrowed to pay such costs by a like amount.
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SETTLEMENT AGREEMENT AND RELEASE OF ALL CLAIMS
This Settlement Agreement and Release of All Claims (“Agreement”) is being entered
into between Gerald Alston (“Mr. Alston”) and the Town of Brookline (“Brookline”). Mr.
Alston and Brookline are collectively referenced herein as the “Parties.”
WHEREAS, Mr. Alston commenced litigation in the U.S. District Court for the District
of Massachusetts (the “Court”) captioned Gerald Alston v. Town of Brookline, Massachusetts et
al., Docket No. 1:15-cv-13987-GAO (the “Litigation”) in which he asserted claims arising from
his employment as a Brookline firefighter and his termination.
WHEREAS, the Massachusetts Civil Service Commission has reinstated Mr. Alston to
his position as a Brookline firefighter and the Massachusetts Supreme Judicial Court has upheld
Mr. Alston’s reinstatement.
WHEREAS, Brookline expresses its appreciation for Mr. Alston’s service to the Town.
WHEREAS, following decisions from the U.S. Court of Appeals for the First Circuit, Mr.
Alston’s remaining claims in the Litigation are against Brookline, and against Nancy Daly, Neil
Wishinsky, Bernard Greene, Ben Franco, and Nancy Heller (collectively the “Individual
Defendants”).
WHEREAS, the Parties agree that it is in their mutual interest to resolve the Litigation
and to fully and finally resolve all disputes related to Mr. Alston’s employment and other
interactions with Brookline, including any claims Mr. Alston may have against Brookline, the
Brookline Select Board, the Individual Defendants, and the Released Parties named below.
WHEREAS, the Parties acknowledge and agree that there is good, valuable and sufficient
consideration for this Agreement, including but not limited to the mutual promises and
obligations set forth below.
NOW, THEREFORE, in consideration of the foregoing premises and the mutual
promises set forth below, the Parties agree as follows.
1. The term “Mr. Alston” includes the past, present, or future heirs, legal
representatives, executors, agents and assigns of Mr. Alston.
2. The term “Execution Date” shall be the date on which this Agreement is signed by
both Mr. Alston and Brookline. If Mr. Alston and Brookline sign the Agreement on two (2)
different dates, the Execution Date shall be the later of the two (2) dates. Select Board Chair
Heather Hamilton is authorized to sign this Agreement for Brookline.
3. The term “Effective Date” shall be the date on which Brookline obtains required
approvals for the transfer, appropriation and financing of funds necessary to issue the Settlement
Amount referenced in Paragraph 11, and the funds become available for distribution by
Brookline. Such approvals may include, without limitation, approval of the Representative
Town Meeting and the Municipal Finance Oversight Board.

4. The term “Released Parties” refers to (1) Brookline and the Brookline Select Board,
and any past, present or future officers, employees, independent contractors, legal
representatives, elected representatives, attorneys, successors, assigns, members, trustees, benefit
plans and their administrators and fiduciaries, insurers, and reinsurers of Brookline and the
Brookline Select Board, and (2) the Individual Defendants and their agents, legal representatives,
attorneys, insurers, reinsurers and fiduciaries, and (3) Betsy Dewitt, Ken Goldstein, Jesse
Mermell, Sandra DeBow, Stanley Spiegel, Joslin Murphy, Local 950, International Association
of Firefighters, and their agents, legal representatives, attorneys, insurers, reinsurers and
fiduciaries. All Released Parties shall be released from liability in both their individual and
official capacities, where applicable.
5. The offer made in this Agreement will be deemed withdrawn and no longer valid
unless signed by Mr. Alston and delivered to Brookline within twenty-one (21) days of the date
Mr. Alston receives it unless Brookline agrees in writing to accept the signed agreement from
Mr. Alston after such date.
6. Within seven (7) days of the Execution Date, but no earlier than September 14, 2021,
Brookline shall file for a Special Town Meeting a warrant article authorizing funding for
payment of the Settlement Amount described in Paragraph 11, with an accompanying Town
Meeting motion to be made substantially in the form of Exhibit A attached hereto.
Simultaneously with the filing of the warrant article, Brookline shall issue a press release, which
shall state in substance that the Select Board and Mr. Alston have agreed to an $11 million dollar
settlement, that the Select Board apologizes to Mr. Alston, and that a Special Town Meeting has
been scheduled to approve the funding for the settlement.
7. Timing of the Special Town Meeting. Brookline shall convene a Special Town
Meeting to occur within six weeks of the Execution Date. Provided that Mr. Alston signs this
Agreement on or before September 7, 2021, Brookline shall convene the Special Town Meeting
no later than October 5, 2021 and, if necessary, shall waive any requirements of Sections 2.1.2
through 2.1.4 of the Brookline’s Bylaws that are inconsistent with meeting that deadline. In the
event Brookline does not obtain the required approvals for the transfer, appropriation and
financing necessary to issue the settlement payment within thirty (30) days of the Special Town
Meeting, this Agreement and the releases contained herein and attached shall be null and void
and the Parties agree to submit a joint motion for a scheduling conference in the form attached
hereto as Exhibit B.
8. Upon publication of the notice of the Special Town Meeting referenced in Paragraph
6, the Parties will jointly request that the Court stay the Litigation pending Brookline’s efforts to
secure the required approvals set forth in Paragraph 3.
9. Within seven (7) days of the Effective Date, Mr. Alston shall, pursuant to Federal
Rule of Civil Procedure 41(a)(A)(ii), file a stipulation of dismissal with prejudice of the
Litigation, as to all parties, each party bearing its own costs and waiving all rights of appeal. Mr.
Alston and Brookline shall execute and deliver, and also will irrevocably authorize their
attorneys to execute and deliver, any other documents that may be necessary to terminate with
finality the Litigation.
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10. Within seven (7) days of the Effective Date, Mr. Alston shall voluntarily resign from
his firefighter position with Brookline, effective immediately, including by submitting any forms
required to effectuate such resignation. Mr. Alston shall also submit a written request for a full
refund of his retirement contributions and shall report to the Brookline Retirement Board and
Public Employee Retirement Administration Commission that he does not seek or intend to
collect any form of retirement benefits, including health insurance, in the future. Mr. Alston
agrees that, as of the date of his resignation, he shall no longer be entitled to receive, and
Brookline shall have no further obligation to pay him, any further wages, compensation or
benefits, including retirement or health benefits or funds. Mr. Alston agrees that, following his
resignation, he will not apply for, seek, or accept employment with Brookline at any time in the
future.
11. Within seven (7) days of the Effective Date, Brookline shall pay to Mr. Alston a sum
of eleven million dollars ($11,000,000), which shall be allocated as set forth below to alleged
lost wages and emotional distress. This sum is referred to as the Settlement Amount. The
payments described below shall be made to the IOLTA account of Mr. Alston’s attorney, Brooks
Ames.
1) Seven-hundred sixty-five thousand, fifty dollars ($765,050.00) of the
Settlement Amount shall be allocated as payment for alleged lost wages. As such, this
portion is expressed in a gross amount and will be subject to deductions required by law,
including federal income taxes, state income taxes, and Medicare. Mr. Alston
understands that Brookline will file a W-2 for this payment.
2) The remainder of the Settlement Amount, ten million, two hundred thirty-four
thousand, nine hundred fifty dollars ($10,234,950.00), is allocated as payment for alleged
lost retirement benefits in the amount of nine-hundred three thousand dollars
($903,000.00) and as payment for alleged personal injury (including alleged emotional
distress) in the amount of nine million, three-hundred thirty-one thousand, nine-hundred
fifty dollars ($9,331,950.00). Payments described in this section are not compensation
for alleged lost wages. Mr. Alston understands that Brookline will file appropriate form
1099s for this payment and will provide appropriate forms 1099s to Mr. Alston and to his
attorney, Brooks Ames.
3) The above allocations and methods for payment shall not in any way be
construed as a limitation on the scope of the releases set forth below. If any taxing
authority determines the any portion of the Settlement Amount described in Paragraph
11(2) to be taxable as wages, Mr. Alston is solely responsible for the payment of all such
taxes, including legally mandated employer contributions such as social security
contribution, etcetera. Mr. Alston further agrees to fully indemnify Brookline if any
taxing or other lawfully mandated authority seeks payment of additional taxes or related
penalties from Brookline.
12. Mr. Alston acknowledges and agrees that this Agreement provides Mr. Alston with
payments and/or benefits that are not due to Mr. Alston now, or in the future. Mr. Alston
acknowledges and agrees that, as of the date of his resignation, as set forth in Paragraph 10, Mr.
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Alston shall not be due any further wages, compensation, salary, commissions, profit sharing,
overtime, bonuses, vacation pay, holiday pay, reporting pay, compensatory/comp time, sick pay,
severance pay, expense reimbursements, incentive pay, stock, stock options, retirement benefits,
or other payments or benefits whatsoever from Brookline. Mr. Alston further acknowledges that,
by virtue of this Agreement, Mr. Alston will have received all non-monetary benefits to which
Mr. Alston may be entitled, including any leaves of absence, meal breaks, reinstatement,
reasonable accommodation, insurance coverage, or other rights or benefits.
13. Release: Mr. Alston completely remises, releases and forever discharges the Released
Parties from all claims, losses, damages, liabilities, obligations, rights, remedies and causes of
action of every kind, nature and character, known or unknown (“Claims”), that Mr. Alston may
now have, or has ever had, against the Released Parties arising from, connected with or related to
the dealings between Mr. Alston and the Released Parties up to and including the date Mr.
Alston signs this Agreement. This Release applies to all Released Parties in any capacity,
including their official, personal and individual capacities. Without limiting the generality of the
foregoing, Mr. Alston also expressly and specifically releases the Released Parties from all
Claims that have been or could have been asserted as a result of Mr. Alston’s employment with
Brookline, separation from employment, or other status with Brookline, including but not limited
to:
a. All Claims that were or could have been asserted in the Litigation or in any other
lawsuits against the Released Parties;
b. Claims relating to compensation, salary, overtime, minimum wage, meal breaks,
prevailing wage, deductions, reporting pay, unpaid wages, salary, commissions, bonuses,
vacation pay, compensatory time, sick pay, holiday pay, severance pay, expense
reimbursements, leaves, retaliation, multiple damages or attorneys’ fees, including but not
limited to Claims conferred by or arising under M.G.L. c. 149, §§148 et seq. (also known as
the Massachusetts Wage Act), M.G.L. c. 151 (also known as the Massachusetts Minimum
Fair Wage Law), the Fair Labor Standards Act or any other state, federal or local wage and
hour laws;
c. Claims relating to any contracts of employment, express or implied;
d. Claims for “wrongful discharge,” breach of privacy, defamation, intentional
infliction of emotional distress, assault, battery, negligence, or any other tort or claim under
common law;
e. Claims for attorneys’ fees and costs;
f. Claims relating to harassment, discrimination, retaliation, and/or civil rights; and
g. Claims otherwise conferred by or arising under any federal, state, and/or
municipal law and/or regulation including but not limited to the Title VII of the Civil Rights
Act, the Equal Pay Act, 42 U.S.C. §1981, 42 U.S.C. § 1983, the Rehabilitation Act, the Age
Discrimination in Employment Act (“ADEA”), the Older Workers Benefit Protection Act
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(“OWBPA”), the Americans with Disabilities Act, the Family and Medical Leave Act, the
Families First Coronavirus Response Act as amended, and Economic Security (CARES) Act,
including claims for violation of the Emergency Paid Sick Leave Act and/or the Emergency
Family Medical Leave Expansion Act, the Worker Adjustment and Retraining Notification
Act, the Massachusetts Fair Employment Practices Act, the Massachusetts Equal Rights Law,
the Massachusetts Equal Pay Act (“MEPA”), the Massachusetts Paid Family and Medical
Leave (“PFML”) law, the Massachusetts COVID-19 Emergency Paid Sick Leave Law, and
similar provisions under the laws and/or regulations of the Commonwealth of Massachusetts,
or any other state or municipality, all as amended.
14. Covenant not to sue: Mr. Alston agrees that Mr. Alston will not file or cause to be
filed any claims, actions, lawsuits or legal proceedings against the Released Parties involving
any matter occurring up to and including the date Mr. Alston signs this Agreement or involving
any continuing effects of any acts or practices that may have arisen or occurred before such date.
This covenant not to sue does not apply to the filing of administrative claims under federal or
state law, nor does it in any way bar or prohibit the contact or cooperation with or participation
in any proceeding before a federal or state administrative agency, provided, however, that Mr.
Alston waives any right to recover monetary damages or other personal relief in connection with
any such proceeding. This covenant not to sue also does not preclude a court action, claim or
other legal proceeding to challenge the validity of the release of ADEA and OWBPA claims
provided for in this Agreement. If Mr. Alston files a claim, action, lawsuit, or legal proceeding
in violation of this section Mr. Alston shall be obligated to return all consideration received
under this Agreement and will be liable for attorneys’ fees and costs incurred by Brookline or its
insurer(s) in defending such claim; provided, however, that if Mr. Alston files a claim pursuant
to the ADEA or OWBPA, Mr. Alston shall not be required to tender back five thousand dollars
($5,000) of the consideration, which amount the parties agree is allocated as consideration for
Mr. Alston’s release of claims under the ADEA or OWBPA.
15. Mr. Alston agrees that, on or after his resignation from employment with the Town of
Brookline and following the dismissal of the Litigation he shall execute and immediately deliver
to Brookline a Supplemental Release of All Claims in the form attached hereto as Exhibit C.
16. This Agreement is intended to comply with the Older Workers’ Benefit Protection
Act of 1990 (“OWBPA”) with regard to Mr. Alston’s waiver of rights under the Age
Discrimination in Employment Act of 1967 (“ADEA”).
a. Mr. Alston is specifically waiving rights and claims under the ADEA.
b. The waiver of rights under the ADEA does not extend to any rights or claims
arising after the date this Agreement is signed by Mr. Alston.
c. Mr. Alston is receiving consideration in addition to what Mr. Alston would
otherwise be entitled.
d. Mr. Alston acknowledges that Mr. Alston has been advised to consult with an
attorney before signing this Agreement.

5

e. Mr. Alston acknowledges that Mr. Alston has had a period of twenty-one (21)
days to consider the decision to enter into the waiver of age discrimination claims provided
for in this Agreement. In the event that Mr. Alston executes this Agreement within less than
twenty-one (21) days of Mr. Alston’s receipt of it, Mr. Alston acknowledges that such
decision was entirely voluntary, and that Mr. Alston had the opportunity to consider this
Agreement for the entire twenty-one (21) day period. By executing this Agreement prior to
the expiration of said twenty-one (21) day period, Mr. Alston hereby waives any or all of the
remainder of said twenty-one (21) day period. Mr. Alston agrees that any changes made to
this Agreement after Mr. Alston’s initial receipt of it, whether material or immaterial, shall
not restart the running of this twenty-one (21) day period.
f. It is understood that Mr. Alston may revoke Mr. Alston’s approval of the waiver
of age discrimination claims provided for in this Agreement in the seven (7) day period
following the date on which Mr. Alston signs the Agreement. Notice of revocation must be
in writing, and received by Brookline within the seven (7) day period. The waiver of age
discrimination claims provided for in this Agreement shall not become effective or
enforceable until the eighth calendar day after the date it is signed by Mr. Alston.
17. This Agreement may be executed in counterparts. A facsimile, PDF, or electronic
signature shall be acceptable as an original.
18. This Agreement shall be deemed to have been executed and delivered within the
Commonwealth of Massachusetts and the rights and obligations of the parties to this Agreement
shall be construed and enforced in accordance with and governed by the laws of the
Commonwealth of Massachusetts.
19. This Agreement constitutes the entire agreement among the parties with respect to the
subject matter of the Agreement and supersedes all prior and contemporaneous oral and written
agreements and discussions.
20. If a court of competent jurisdiction finds any clause or provision of this Agreement to
be unenforceable, the remainder of this Agreement will remain in full force and will not be
affected.
21. This Agreement may be amended only by an instrument in writing signed by all
parties to this Agreement.
22. Mr. Alston acknowledges that Brookline may have a legal obligation to report the
terms of this Agreement to the federal government pursuant to Section 111 of the Medicare,
Medicaid and SCHIP Extension Act of 2007 (MMSEA). Mr. Alston represents and warrants that
no Medicare or Medicaid liens, claims, demands, subrogated interests, or causes of action of any
nature or character exist or have been asserted arising from or related to Mr. Alston’s
employment with Brookline or arising from any Claim released above. Mr. Alston further agrees
that Mr. Alston and not the Released Parties shall be responsible for satisfying all such liens,
claims, demands, subrogated interests, or cause of action that may exist or have been asserted or
that may in the future exist or be asserted.
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23. This Agreement has been entered into for the purpose of avoiding controversy and
litigation between Mr. Alston and Brookline. Neither the fact that this Agreement was signed
nor the compliance with the terms of this Agreement will be considered as an admission by
Brookline of any acts of wrongdoing of any kind whatsoever, nor shall it be deemed to render
Mr. Alston the prevailing party in any legal or administrative action.
MR. ALSTON AGREES THAT MR. ALSTON HAS CAREFULLY READ THIS
AGREEMENT, THAT MR. ALSTON HAS BEEN GIVEN AMPLE OPPORTUNITY TO
CONSULT WITH LEGAL COUNSEL, THAT MR. ALSTON IS RECEIVING
SUBSTANTIAL BENEFITS AS A RESULT OF THIS AGREEMENT, AND THAT MR.
ALSTON IS VOLUNTARILY SIGNING BY MR. ALSTON’S OWN FREE ACT. MR.
ALSTON FURTHER AGREES THAT MR. ALSTON DOES NOT RELY ON ANY
REPRESENTATION, PROMISE OR INDUCEMENT MADE BY BROOKLINE OR ANY
OTHER PERSON OR ENTITY WITH THE EXCEPTION OF THE CONSIDERATION
SET FORTH IN THIS AGREEMENT. THIS AGREEMENT CONSTITUTES A
VOLUNTARY AND KNOWING WAIVER OF RIGHTS UNDER THE LAWS AND
STATUTES REFERENCED ABOVE.
Brookline and Mr. Alston have signed this Agreement under seal on the dates indicated
below.
GERALD ALSTON

TOWN OF BROOKLINE

Name: Heather Hamilton
Title: Chair, Select Board
Dated:

Dated: 9/14/2021
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EXHIBIT A
SPECIAL TOWN MEETING WARRANT ARTICLE
Town of Brookline, Massachusetts
Warrant Article, Explanation, and Motion
Article
To see whether the Town shall vote to raise and appropriate, transfer from available funds, or
authorize the Town Treasurer with the approval of the Select Board, to borrow by the issuance of
bonds or notes under the provisions of G.L. c. 44, §7(3), or any other authority, the sum of
$11,000,000, to pay costs of a settlement in the matter of Gerald Alston v. the Town of
Brookline, et al, United States District Court No. 1:15-cv-13987-GAO pertaining to Gerald
Alston’s employment as a Brookline Firefighter and claims he asserted against the Town and
Town officials, including the payment of all costs incidental or related thereto, said funds to be
expended under the direction of the Select Board, and further, that any premium received by the
Town upon the sale of any bonds or notes approved by this vote, less any such premium applied
to the payment of the costs of issuance of such bonds or notes, may be applied to the payment of
costs approved by this vote in accordance with G.L. c. 44, §20, thereby reducing the amount
authorized to be borrowed to pay such costs by a like amount; or take any other action relative
thereto.
Explanation
This article seeks Town Meeting authorization to raise and appropriate, transfer from available
funds, or authorize the Town Treasurer to borrow $11,000,000 to settle all claims asserted by
Mr. Gerald Alston against the Town of Brookline, Town officials, and related parties.
Submission of this article follows a Settlement Agreement entered on September 14, 2021
between the Town and Mr. Alston to resolve the ongoing litigation currently in the U.S. District
Court for the District of Massachusetts (the “Court”) captioned Gerald Alston v. Town of
Brookline, Massachusetts et al., Docket No. 1:15-cv-13987-GAO (the “Litigation”) in which Mr.
Alston has asserted claims arising from his employment as a Brookline firefighter and his
termination from that position.
The Massachusetts Civil Service Commission reinstated Mr. Alston to his position as a
Brookline firefighter and the Massachusetts Supreme Judicial Court has upheld Mr. Alston’s
reinstatement. Following decisions from the U.S. Court of Appeals for the First Circuit, Mr.
Alston’s remaining claims in the Litigation are against Brookline and against five town officials
(the “Individual Defendants”).
The Parties agree that it is in their mutual interest to resolve the Litigation and to fully and finally
resolve any claims Mr. Alston may have against Brookline, the Brookline Select Board, and/or
the Individual Defendants named in the Litigation. The Town and Mr. Alston have therefore
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entered a universal settlement agreement that includes a settlement payment to Mr. Alston of $11
million.
Should Town Meeting fail to authorize funding for the agreed-upon settlement, the parties will
resume litigation, which carries potential financial and reputational risk for the Town, and which
will impose costs on the Town.
Should Town Meeting vote favorably on this Warrant Article, this matter will be concluded.
We believe a settlement, even of this magnitude, is the right thing to do and in the best interest of
the Town, and we urge all Town Meeting Members to support funding it.
Motion
That the Town appropriates $11,000,000 to pay costs of a settlement in the matter of Gerald
Alston v. the Town of Brookline, et al, United States District Court No. 1:15-cv-13987-GAO,
pertaining to Gerald Alston’s employment as a Brookline Firefighter and claims he asserted
against the Town and Town officials, including the payment of all costs incidental or related
thereto, said funds to be expended under the direction of the Select Board, and that to meet this
appropriation, the Treasurer, with the approval of the Select Board is authorized to borrow said
amount under and pursuant to G.L. c. 44, §7(3) or any other enabling authority, and to issue
bonds or notes of the Town therefor. Any premium received by the Town upon the sale of any
bonds or notes approved by this vote, less any such premium applied to the payment of the costs
of issuance of such bonds or notes, may be applied to the payment of costs approved by this vote
in accordance with G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed to
pay such costs by a like amount.
EXHIBIT B
JOINT REQUEST FOR SCHEDULING CONFERENCE

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

C.A. No. 1:15-cv-13987-GAO
GERALD ALSTON,
Plaintiff
v.
TOWN OF BROOKLINE,
MASSACHUSETTS, ET AL.
Defendants.
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JOINT REQUEST FOR PRE-TRIAL STATUS CONFERENCE
Plaintiff Gerald Alston and Defendants Town of Brookline, Massachusetts, and the
Brookline Select Board (the “Requesting Parties”) hereby request a status conference pursuant to
Local Rule 16.3 in order to discuss the scheduling of a trial in this matter. In support of this
request, the Requesting Parties report that recent attempts at resolution of this matter have not
succeeded.
Respectfully Submitted,
TOWN OF BROOKLINE AND BROOKLINE
SELECT BOARD,
By their attorney,
/s/ Arielle B. Kristan
Arielle B. Kristan (BBO No. 677048)
akristan@hrwlawyers.com
HIRSCH ROBERTS WEINSTEIN LLP
24 Federal Street, 12th Floor
Boston, Massachusetts 02110
Tel. (617) 348-4300 / Fax (617) 348-4343
GERALD ALSTON,
By his attorney,
/s/ Brooks A. Ames
Brooks A. Ames (BBO #641192)
BROOKLINE JUSTICE LEAGUE, INC.
1309 Beacon Street, 3rd Floor
Brookline, MA 02446
Brooksames1@gmail.com
(617) 763-5526
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EXHIBIT C
SUPPLEMENTAL RELEASE OF ALL CLAIMS
This Supplemental Release of All Claims (“Supplemental Release”) is being executed by
Gerald Alston (“Mr. Alston”) on or after Mr. Alston’s resignation from employment with the
Town of Brookline (“Brookline”) and the dismissal of the litigation captioned Gerald Alston v.
Town of Brookline, Massachusetts et al., Docket No. 1:15-cv-13987-GAO (the “Litigation”).
As used below, the term “Released Parties” refers to (1) Brookline and the Brookline
Select Board, and any past, present or future officers, employees, independent contractors, legal
representatives, elected representatives, attorneys, successors, assigns, members, trustees, benefit
plans and their administrators and fiduciaries, insurers, and reinsurers of Brookline and the
Brookline Select Board, and (2) the Individual Defendants and their agents, legal representatives,
attorneys, insurers, reinsurers and fiduciaries, and (3) Betsy Dewitt, Ken Goldstein, Jesse
Mermell, Sandra DeBow, Stanley Spiegel, Joslin Murphy, Local 950, International Association
of Firefighters, and their agents, legal representatives, attorneys, insurers, reinsurers and
fiduciaries. All Released Parties shall be released from liability in both their individual and
official capacities, where applicable.
Release: Mr. Alston completely remises, releases and forever discharges the Released
Parties from all claims, losses, damages, liabilities, obligations, rights, remedies and causes of
action of every kind, nature and character, known or unknown (“Claims”), that Mr. Alston may
now have, or has ever had, against the Released Parties arising from, connected with or related to
the dealings between Mr. Alston and the Released Parties up to and including the date Mr.
Alston signs this Release. This Release applies to all Released Parties in any capacity, including
their official, personal and individual capacities. Without limiting the generality of the
foregoing, Mr. Alston also expressly and specifically releases the Released Parties from all
Claims that have been or could have been asserted as a result of Mr. Alston’s employment with
Brookline, separation from employment, or other status with Brookline, including but not limited
to:
a. All Claims that were or could have been asserted in the Litigation or in any other
lawsuits against the Released Parties;
b. Claims relating to compensation, salary, overtime, minimum wage, meal breaks,
prevailing wage, deductions, reporting pay, unpaid wages, salary, commissions, bonuses,
vacation pay, compensatory time, sick pay, holiday pay, severance pay, expense
reimbursements, leaves, retaliation, multiple damages or attorneys’ fees, including but not
limited to Claims conferred by or arising under M.G.L. c. 149, §§148 et seq. (also known as
the Massachusetts Wage Act), M.G.L. c. 151 (also known as the Massachusetts Minimum
Fair Wage Law), the Fair Labor Standards Act or any other state, federal or local wage and
hour laws;
c. Claims relating to any contracts of employment, express or implied;
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d. Claims for “wrongful discharge,” breach of privacy, defamation, or any other tort
or under common law;
e. Claims for attorneys’ fees and costs;
f. Claims relating to harassment, discrimination, retaliation, and/or civil rights; and
g. Claims otherwise conferred by or arising under any federal, state, and/or
municipal law and/or regulation including but not limited to the Title VII of the Civil Rights
Act, the Equal Pay Act, 42 U.S.C. §1981, 42 U.S.C. § 1983, the Rehabilitation Act, the Age
Discrimination in Employment Act (“ADEA”), the Older Workers Benefit Protection Act
(“OWBPA”), the Americans with Disabilities Act, the Family and Medical Leave Act, the
Families First Coronavirus Response Act as amended, and Economic Security (CARES) Act,
including claims for violation of the Emergency Paid Sick Leave Act and/or the Emergency
Family Medical Leave Expansion Act, the Worker Adjustment and Retraining Notification
Act, the Massachusetts Fair Employment Practices Act, the Massachusetts Equal Rights Law,
the Massachusetts Equal Pay Act (“MEPA”), the Massachusetts Paid Family and Medical
Leave (“PFML”) law, the Massachusetts COVID-19 Emergency Paid Sick Leave Law, and
similar provisions under the laws and/or regulations of the Commonwealth of Massachusetts,
or any other state or municipality, all as amended.
This Supplemental Release is intended to comply with the Older Workers’ Benefit Protection
Act of 1990 (“OWBPA”) with regard to Mr. Alston’s waiver of rights under the Age
Discrimination in Employment Act of 1967 (“ADEA”).
h. Mr. Alston is specifically waiving rights and claims under the ADEA.
i. The waiver of rights under the ADEA does not extend to any rights or claims
arising after the date this Supplemental Release is signed by Mr. Alston.
j. Mr. Alston has received consideration in addition to what Mr. Alston would
otherwise be entitled.
k. Mr. Alston acknowledges that Mr. Alston was advised to consult with an attorney
before signing this Supplemental Release.
l. Mr. Alston acknowledges that Mr. Alston has had a period of twenty-one (21)
days to consider the decision to sign this Supplemental Release. In the event that Mr. Alston
executes this Supplemental Release within less than twenty-one (21) days of Mr. Alston’s
receipt of it, Mr. Alston acknowledges that such decision was entirely voluntary, and that Mr.
Alston had the opportunity to consider this Supplemental Release for the entire twenty-one
(21) day period. By executing this Supplemental Release prior to the expiration of said
twenty-one (21) day period, Mr. Alston hereby waives any or all of the remainder of said
twenty-one (21) day period. Mr. Alston agrees that any changes made to this Supplemental
Release after Mr. Alston’s initial receipt of it, whether material or immaterial, shall not
restart the running of this twenty-one (21) day period.
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m. It is understood that Mr. Alston may revoke Mr. Alston’s approval of the waiver
of age discrimination claims provided for in this Supplemental Release in the seven (7) day
period following the date on which Mr. Alston signs the Supplemental Release. Notice of
revocation must be in writing and received by Brookline within the seven (7) day period.
The waiver of age discrimination claims provided for in this Supplemental Release shall not
become effective or enforceable until the eighth calendar day after the date it is signed by
Mr. Alston.

MR. ALSTON AGREES THAT MR. ALSTON HAS CAREFULLY READ THIS
RELEASE, THAT MR. ALSTON HAS BEEN GIVEN AMPLE OPPORTUNITY TO
CONSULT WITH LEGAL COUNSEL, THAT MR. ALSTON IS RECEIVING
SUBSTANTIAL BENEFITS AS A RESULT OF THE SETTLEMENT AGREEMENT TO
WHICH THIS RELEASE IS AN EXHIBIT (THE “AGREEMENT”), AND THAT MR.
ALSTON IS VOLUNTARILY SIGNING BY MR. ALSTON’S OWN FREE ACT. MR.
ALSTON FURTHER AGREES THAT MR. ALSTON DOES NOT RELY ON ANY
REPRESENTATION, PROMISE OR INDUCEMENT MADE BY BROOKLINE OR ANY
OTHER PERSON OR ENTITY WITH THE EXCEPTION OF THE CONSIDERATION
SET FORTH IN THE AGREEMENT. THIS RELEASE CONSTITUTES A
VOLUNTARY AND KNOWING WAIVER OF RIGHTS UNDER THE LAWS AND
STATUTES REFERENCED ABOVE.

GERALD ALSTON: ____________________________________
Date:

____________________________________
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October 5, 2021 Special Town Meeting
2-1
__________
ARTICLE 2
_________________
SECOND ARTICLE
Submitted by: David Gacioch, TMM-13, Andy Fischer, TMM-13
To see if the Town will vote to appropriate, borrow or transfer from available funds,
$4,900,000, or any other sum, to be expended under the direction of the Building
Commission, with any necessary contracts over $100,000 to be approved by the Select
Board and the School Committee, to provide a fossil-fuel-free Ground Source Heat Pump
system for the new Driscoll School,
or act on anything relative thereto.
_________________
PETITIONER’S ARTICLE DESCRIPTION
This warrant article seeks to appropriate, borrow, or transfer from available funds to extend
the previously-approved budget for the Driscoll School reconstruction to include a fossilfuel-free Ground-Source Heat Pump system-the most energy-efficient and sustainable
available HVAC option for this new public building which is expected to serve Brookline
for the next 50-100 years.
The original Driscoll School replacement project that Town Meeting and voters approved
in 2019 was specified to include a ground-source heat pump HVAC system-in keeping
with Brookline's commitment to reducing carbon footprint and emissions as quickly and
as significantly as we can. Unfortunately, when contractor bids came in for the project,
they were higher than expected and required "value engineering" of the design to land
within budget-which painfully included replacement of the intended ground-source heat
pump system with a less efficient air-sourced system.
The Town now has the opportunity to reverse that decision if we are willing to make the
additional investment in sustainability. And, given the credits available to the Town based
on purchase of ground-source system, combined with the projected savings in annual
energy consumption and costs, it is anticipated that this additional capital investment now
will actually save the Town enough annual operating expenses to fully pay for itself over
a 20-30-year time period--or perhaps even less.
______________
____________________________________
SELECT BOARD’S RECOMMENDATION
Article 2 seeks to appropriate funds that would allow for Ground Source Heat Pump
(GSHP) to be restored to the Driscoll School project. This item was value engineered out
of the project when cost escalation compelled the building committee to make reductions
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in order to stay within the budget. The petitioners have made a compelling argument for
restoration, and agree that this initiative is worth funding.
By a vote of 5-0 a unanimous Select Board voted FAVORABLE ACTION on the
following motion:
MOVED: To appropriate, $4,900,000, to be expended under the direction of the Building
Commission, with any necessary contracts over $100,000 to be approved by the Select
Board and the School Committee, to provide a fossil-fuel-free Ground Source Heat Pump
system for the new Driscoll School, and to meet the appropriation authorize the
Treasurer, with approval of the Select Board, to borrow $4,900,000 under General Laws,
Chapter 44, Section 7(1). Any premium received upon the sale of any bonds or notes
approved by this vote, less any such premium applied to the payment of the costs of
issuance of such bonds or notes, may be applied to the payment of costs approved by this
vote in accordance with Chapter 44, Section 20 of the General Laws, thereby reducing
the amount authorized to be borrowed to pay such costs by a like amount.
*note: the Select Board will need to consider the AC motion at their next meeting.
------------------------____________________________________________
ADVISORY COMMITTEE’S RECOMMENDATION
Recommendation: By a vote of 24-1-0, the Advisory Committee recommends
FAVORABLE ACTION.
Executive
Summary:

Voting Yes will...

Article 2 seeks to bond $4.9 million to support the restoration of a Ground
Source Heat Pump (GSHP) system to the plans for the new Driscoll School,
thus eliminating the currently proposed Air Source Heat Pump system
(ASHP), with the objective of reducing electrical consumption by
306,000kWh annually (a 24.6% reduction) and electricity demand by 744 kW
(a 67.5% reduction). By a vote of 24-1-0, the Advisory Committee
recommends FAVORABLE ACTION.
(1) Permit the Driscoll School contractor to order the required equipment by the
firm deadline of October 12, 2021, a date that is critical to maintain the
construction schedule for a Fall 2023 school opening.
(2) Reduce the new school’s greenhouse gas emissions by 100 metric tons
annually.

Voting No will...

The Driscoll School project will proceed as currently planned with an ASHP system.
The project will remain a fossil fuel free building.

Financial
impact

The Town will commit to this expenditure before having certainty on its funding
source.
The Town will first ask the State Department of Revenue (DOR) to increase the
bonding for the School by $4.9 million, which, assuming a 2.5% interest rate and a
20-year level principal payment structure, will initially increase median value single
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family, condominium, and commercial property taxes by $20, $6, and $52
respectively. A denial by DOR will necessitate this project to be funded through the
Town’s Capital Improvement Program (CIP), replacing and/or delaying other capital
improvements.
Annual maintenance costs are projected to be marginally lower for GSHP vs ASHP.
Technical expertise for the maintenance of both systems relies on outside
contractors.

Legal
implications

Enforcement impact: None
Staff Impact: None Identified
None identified.

Introduction
In the spring of 2020, the GSHP system was removed from the Driscoll School Building
Project as one of the value engineering decisions made to maintain the construction
budget at approximately $91.8 million, as strongly encouraged by the Building
Commission. Sometime in the summer of 2021, in response to the potential for
American Rescue Plan Act (ARPA) funding for sustainability projects, consideration of
restoring the GSHP system to Driscoll began. Subsequent Treasury guidance indicates
the GSHP may not qualify and Brookline’s own policies for determining use of the
ARPA funds are also incompatible with the project’s timeline. Passage of this Warrant
Article will commit the Town to funding the $4.9 million cost of restoring the GSHP
prior to knowing the funding source. This will allow the required materials and
equipment to be ordered. The Warrant Article further requires the Town to first seek
permission from the MA Department of Revenue (DOR) to include the additional $4.9
million in the debt excluded borrowings previously approved by the public in 2019. A
denial of this request by DOR will require the Town to fund the GSHP system through
the CIP, beginning in FY 2023.
Evaluation Methodology/Research
The Capital and Schools Subcommittees of the Advisory Committee (AC) had only 48
hours to review the materials and analysis provided by the petitioner. Though satisfied
with the general conclusion of the financial analysis findings, the subcommittees could
not validate and verify all aspects of the analysis. The Committees’ “Outline of Inquiry”
is included as an important exhibit to this report.
In addition to financial considerations, the AC wanted to know if this was the most
effective use of the $4.9 million to achieve the Town’s sustainability goals. This question
was not answered.
Consulted Departments:
 Building Department –Public Buildings Division
 Sustainability Director
 Deputy Town Administrator
 Public Schools of Brookline – Facilities Division
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Leftfield & Associates – Construction Manager for the Driscoll School
Project

Exhibits:
Outline of Inquiry, including alternative potential sustainability investments
Potential Impact on the CIP
Discussion
The AC members expressed concern with the impact of this expenditure on other projects
within the CIP both in FY 2023 and beyond, particularly infrastructure, parks/open space,
and public safety if the DOR denies the Town’s request. There was also concern
regarding the rising tax burden on residents, with future potential debt exclusion votes for
the expansion/renovation or replacement of the Pierce School as well as renovations to
the Town’s fire stations and the replacement of the Babcock Street Fire Station and the
Davis Path Footbridge. Finally, it was emphasized that there are currently no cost
estimates or plans for how the Town will achieve its Climate/Sustainability objectives,
which include decarbonization of all Town facilities, conversion to an electric vehicle
fleet, hardening of the Town’s infrastructure and increasing its resiliency in the face of
Climate Change. These climate investments will likely necessitate funding through
additional debt exclusions.
Members also noted the inability to measure the effectiveness of this investment in
achieving the Town’s climate objectives, versus other potential projects flagged by both
the Town’s Sustainability Director and its Building Department. The petitioners
responded that the installation of GSHP is a one-time opportunity which will benefit the
Town both financially and through a reduced carbon footprint for the lifetime of the
building. The potential for future technological advances to reduce these future benefits
cannot be assessed.
The AC ultimately supported this Warrant Article, not based on financial considerations,
but because it is the expressly stated priority of Town Meeting to support the Town’s
Climate Change objectives.
Recommendation
By a vote of 24-1-0, the Advisory Committee recommends FAVORABLE ACTION on
Warrant Article 2, Special Town Meeting 3.
MOVED: To appropriate, $4,900,000, to be expended under the direction of the
Building Commission, with any necessary contracts over $100,000 to be approved by the
Select Board and the School Committee, to provide a fossil-fuel-free Ground Source Heat
Pump system for the new Driscoll School, and to meet the appropriation authorize the
Treasurer, with approval of the Select Board, to borrow $4,900,000 under General Laws,
Chapter 44, Section 7(1). Any premium received upon the sale of any bonds or notes
approved by this vote, less any such premium applied to the payment of the costs of
issuance of such bonds or notes, may be applied to the payment of costs approved by this
vote in accordance with Chapter 44, Section 20 of the General Laws, thereby reducing
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the amount authorized to be borrowed to pay such costs by a like amount, provided that
this appropriation shall be conditioned upon the town’s request of the Department of
Revenue to include the Town’s additional borrowing authorization of $4,900,000 for the
Driscoll School project as debt excluded from the provisions of Prop 2 1/2.
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Roll Call Vote- STM3, Article 2
24-1-0

Vote Description:

Scott Ananian
Carla Benka
Ben Birnbaum
Harry Bohrs
Cliff Brown
George Cole
John Doggett
Dennis Doughty
Harry Friedman
David-Marc Goldstein
Neil Gordon
Susan Granoff
Kelly Hardebeck
Amy Hummel
Alisa Jonas
Janice Kahn
Steve Kanes
Carol Levin
Pam Lodish
Linda Olson Pelhke
Donelle O'Neal
David Pollak
Carlos Ridruejo
Lee Selwyn
Alok Somani
Paul Warren
Christine Westphal
Neil Wishinsky
Chi Chi Wu
Mike Sandman

Article 2 STM 3
as moved by
the
subcommittee
Enter Y, N or A
Y
Y
Y
Y
Y
Y
N
Y
Y
Y
Y
Y
Y
Y
Y
Y
Y
Y
Y
Y
Y
Y
Y
Y
Y

XXX

Warrant Article 2, Special Town Meeting 3
Recommendation: By a vote of 24-1-0, the Advisory Committee recommends FAVORABLE
ACTION.
Executive
Summary:

Voting Yes
will...
Voting No
will...
Financial
impact

Legal
implications

Article 2 seeks to bond $4.9 million to support the restoration of a Ground Source
Heat Pump (GSHP) system to the plans for the new Driscoll School, thus eliminating
the currently proposed Air Source Heat Pump system (ASHP), with the objective of
reducing electrical consumption by 306,000kWh annually (a 24.6% reduction) and
electricity demand by 744 kW (a 67.5% reduction). By a vote of 24-1-0, the Advisory
Committee recommends FAVORABLE ACTION.
1) Permit the Driscoll School contractor to order the required equipment by the firm
deadline of October 12, 2021, a date that is critical to maintain the construction
schedule for a Fall 2023 school opening. 2) Reduce the new school’s greenhouse
gas emissions by 100 metric tons annually.
The Driscoll School project will proceed as currently planned with an ASHP system.
The project will remain a fossil fuel free building.
The Town will commit to this expenditure before having certainty on its funding
source.
The Town will first ask the State Department of Revenue (DOR) to increase the
bonding for the School by $4.9 million, which, assuming a 2.5% interest rate and a
20-year level principal payment structure, will initially increase median value single
family, condominium, and commercial property taxes by $20, $6, and $52
respectively. A denial by DOR will necessitate this project to be funded through the
Town’s Capital Improvement Program (CIP), replacing and/or delaying other capital
improvements.
Annual maintenance costs are projected to be marginally lower for GSHP vs ASHP.
Technical expertise for the maintenance of both systems relies on outside
contractors.
Enforcement impact: None
Staff Impact: None Identified
None identified.

Introduction
In the spring of 2020, the GSHP system was removed from the Driscoll School Building Project as one of
the value engineering decisions made to maintain the construction budget at approximately $91.8 million,
as strongly encouraged by the Building Commission. Sometime in the summer of 2021, in response to
the potential for American Rescue Plan Act (ARPA) funding for sustainability projects, consideration of
restoring the GSHP system to Driscoll began. Subsequent Treasury guidance indicates the GSHP may
not qualify and Brookline’s own policies for determining use of the ARPA funds are also incompatible with
the project’s timeline. Passage of this Warrant Article will commit the Town to funding the $4.9 million
cost of restoring the GSHP prior to knowing the funding source. This will allow the required materials and
equipment to be ordered. The Warrant Article further requires the Town to first seek permission from the
MA Department of Revenue (DOR) to include the additional $4.9 million in the debt excluded borrowings
previously approved by the public in 2019. A denial of this request by DOR will require the Town to fund
the GSHP system through the CIP, beginning in FY 2023.

Evaluation Methodology/Research
The Capital and Schools Subcommittees of the Advisory Committee (AC) had only 48 hours to review the
materials and analysis provided by the petitioner. Though satisfied with the general conclusion of the
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financial analysis findings, the subcommittees could not validate and verify all aspects of the analysis.
The Committees’ “Outline of Inquiry” is included as an important exhibit to this report.
In addition to financial considerations, the AC wanted to know if this was the most effective use of the
$4.9 million to achieve the Town’s sustainability goals. This question was not answered.
Consulted Departments:
• Building Department –Public Buildings Division
• Sustainability Director
• Deputy Town Administrator
• Public Schools of Brookline – Facilities Division
• Leftfield & Associates – Construction Manager for the Driscoll School Project
Exhibits:
Outline of Inquiry, including alternative potential sustainability investments
Potential Impact on the CIP

Discussion
The AC members expressed concern with the impact of this expenditure on other projects within the CIP
both in FY 2023 and beyond, particularly infrastructure, parks/open space, and public safety if the DOR
denies the Town’s request. There was also concern regarding the rising tax burden on residents, with
future potential debt exclusion votes for the expansion/renovation or replacement of the Pierce School as
well as renovations to the Town’s fire stations and the replacement of the Babcock Street Fire Station and
the Davis Path Footbridge. Finally, it was emphasized that there are currently no cost estimates or plans
for how the Town will achieve its Climate/Sustainability objectives, which include decarbonization of all
Town facilities, conversion to an electric vehicle fleet, hardening of the Town’s infrastructure and
increasing its resiliency in the face of Climate Change. These climate investments will likely necessitate
funding through additional debt exclusions.
Members also noted the inability to measure the effectiveness of this investment in achieving the Town’s
climate objectives, versus other potential projects flagged by both the Town’s Sustainability Director and
its Building Department. The petitioners responded that the installation of GSHP is a one-time
opportunity which will benefit the Town both financially and through a reduced carbon footprint for the
lifetime of the building. The potential for future technological advances to reduce these future benefits
cannot be assessed.
The AC ultimately supported this Warrant Article, not based on financial considerations, but because it is
the expressly stated priority of Town Meeting to support the Town’s Climate Change objectives.

Recommendation
By a vote of 24-1-0, the Advisory Committee recommends FAVORABLE ACTION on Warrant Article 2,
Special Town Meeting 3.
MOVED: To appropriate, $4,900,000, to be expended under the direction of the Building Commission,
with any necessary contracts over $100,000 to be approved by the Select Board and the School
Committee, to provide a fossil-fuel-free Ground Source Heat Pump system for the new Driscoll School,
and to meet the appropriation authorize the Treasurer, with approval of the Select Board, to borrow
$4,900,000 under General Laws, Chapter 44, Section 7(1). Any premium received upon the sale of any
bonds or notes approved by this vote, less any such premium applied to the payment of the costs of
issuance of such bonds or notes, may be applied to the payment of costs approved by this vote in
accordance with Chapter 44, Section 20 of the General Laws, thereby reducing the amount authorized to
be borrowed to pay such costs by a like amount, provided that this appropriation shall be conditioned
upon the town’s request of the Department of Revenue to include the Town’s additional borrowing
authorization of $4,900,000 for the Driscoll School project as debt excluded from the provisions of Prop 2
1/2.
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WA 2
Special Town Meeting 3
Driscoll Ground-Source Heat Pumps
The following is the AC’s Outline of Inquiry for this Warrant Article. We thank the Petitioners
for their efforts in addressing these questions. Due to the extreme time limitations facing the
AC, we were unable to fully review and validate the analysis presented by the petitioners.
Many of the areas of Inquiry were not touched upon or adequately addressed. Information
that may be of use to Town Meeting Members, which is not included in the Petitioners’
materials is included below.
1) Ground-Source Heat Pumps Analysis
a) Description of Ground-Source Heat Pump vs Air Source Heat Pump
b) As stand-alone decision. The merits of spending $5 million to save “X” kWh and “Y”
carbon emissions.
i) Payback
ii) Return on Investment
iii) Carbon Footprint: New Driscoll School Building vs Town overall
iv) How will changes in technology impact this analysis in 5 years? 10 years? Will this
become an expensive white elephant for the Town?
v) Include the costs of designing the air source heat pump system into the financial
analysis for the Ground-Source system
vi) How does the $4.9m breakdown? How much redesign will be necessary and does
the ground source equipment and excavation for the 49 wells need to be rebid? Cost
of change order, etc. Please provide this information in an easy-to-follow table.
vii) History of the Geothermal Construction Costs at Driscoll.
c) Maintenance Costs:
i) Increase cost over an all-electric air source system. Has this been quantified? How
will the schools pay for this since they aren’t currently fully funding their Repair and
Maintenance budget?
d) Utility Cost
i) PSB does not pay for its utilities. These expenses are paid out of the Building
Department’s utility account.
(1) Town is currently purchasing 20% green electricity, on a plan to gradually
increase to 100% by 2050 until told otherwise.
(2) Significant upcharge for 100% renewable energy. Have asked for this
information on a per kWH, and for the total bill.
ii) Should the switch to Geothermal be compared to purchasing 100% renewable
energy for the New Driscoll? Should it be compared to purchasing 100% renewable
just for the delta in energy usage between the geothermal and air source heat
pumps?

2) What is the rationale for the priority given to this project as a use of the Town’s
Sustainability Investment resources?
i) How does this compare in impact to investing $5 million in other possible
Sustainability projects?
(1) In terms of impact on the Town’s carbon footprint
(2) In terms of payback
From the Towns new Director of Sustainability:
Other areas of sustainable building design where fraction of the money may be better
spent include, but are not limited to:
1.
2.
3.
4.
5.
6.

Water conservation
Optimum building material
Indoor Environmental Quality
Solar Canopy
Battery Storage (Electricity from Solar)
Passive Design Elements

Beyond the school the funds could be used to:
1. Accelerate the complete electrification of other municipal buildings
a. Rooftop Solar
b. Battery Storage
2. Purchase Municipal EV for the Fleet
3. Purchase/Lease a small fleet of electric school busses
4. Weatherization/New Windows in Municipal Buildings
5. Stormwater Infrastructure Design/Upgrades
6. Urban Forestry Plantings
7. Pocket Park Design/Build
8. Establish a Revolving Loan Fund for Local Business Energy Efficacy Efforts
9. Accelerate the Town’s Purchase of Renewables Energy via the Contracts with
Freedom Energy. (The goal of this program, already underway, is for the Town
to purchase 100% of its electricity from renewables by 2050. Additional
expenditures in this program would allow us to achieve this goal before 2050.
Example: If we put the geothermal project budget into this the Town would
achieve 100% renewables immediately and for the next 13 years. Likely there
are other market factors that may flux there by a few years in either direction,
but for the purposes of discussion this is significant. However, considering the
Town does not actually have $5M in cash to do this, it is a paperwork exercise.
The fiscally prudent option would be an increase in renewable purchasing on the
order of .5% to 1 %.) Please see the attached spreadsheet courtesy of Freedom
Energy.

3) Why has this single design change to the Driscoll School project been singled out?
a) List of Value Engineering changes to the project: cost savings, change in useful life,
change in projected maintenance costs.
i) From the Driscoll Building Project Website:
Where we are:
• Bids received March 23rd
• $5.6 Million over the project budget of $92.8 Million
• Filed Sub Bids $1.1M over budget
o Major overruns: HVAC ($1.6M), Electrical ($468k), and Miscellaneous Metals
($300k)
• Non-filed Bids $4.5M over budget
o Major overruns: Steel, concrete, drywall, millwork, curtainwall, and
landscaping
Significant value management (VM) across many trades is required to get the project
back within budget. The Team has developed a VM list that that will ensure bids do not
come in over budget when the project goes back out to bid. Currently, the priced items
total approximately $7.1M.
• Identified significant Value Engineering items –
o no significant educational impacts – all changes reviewed with the School
o building will still be Fossil Fuel Free
• Architecture
o Simplify interior finishes without sacrificing acoustical performance. Reduce
wood trim.
o Simplify geometry without affecting room sizes
o Remove residual exterior sunshade / trellis
o Remove canopy at Washington Street entrance
o Simplify exterior window system
o Simplify exterior details and materials without affecting performance
o Simplify project area and break out space geometry
o Remove balcony at Media Center
• Structure
o Simplify exterior perimeter details
o Lower floor to floor heights by 8” at upper floors
o Simplify concrete pours where possible
• HVAC
o Bring scope in line with Ridley, without affecting comfort or air changes per
hour
o Simplify metering and controls
o Substitute radiant ceiling panels for radiant light shelves
o Simplify diffuser connection at curved classroom wall
• Electrical

Bring scope in line with Ridley
Simplify metering and controls
Remove Audio Visual scope from construction documents and purchase
through the Project’s soft cost FF&E/Technology budget
Landscape
o Simplify materials such as railings and site furniture without affecting
playgrounds or longevity
o Reduce size, quantity, and type of boulders
o Simplify concrete finishes
o Reduce density of shrub / perennial plantings
o Remove pergola structure
o
o
o

•

How we got here:
It’s important to understand that this project followed a process that received more cost
input than is typical. Below are some of the steps the project took to ensure cost
certainty at bid time:
• Estimates were provided early at 50% DD rather than relying solely on the
customary 100% DD estimate
• Additional estimates were conducted at the 100% DD, 60% CD, and 90% CD
milestones
• The 60% estimate included a 3rd estimator
• A market study was completed at the end of 2020 to better understand where the
market was headed in these unprecedented times
• When necessary along the way, the project preformed VM studies to bring the
project back within budget
Potential contributing factors for bids coming in higher than anticipated include:
• The major inflation spike that the market is currently going through, which was not
obvious even 6-8 weeks ago
o Significant increases in the price of copper, steel, lumber
• Even with multiple estimators reviewing the same drawings, the estimates don’t
seem to have captured the more challenging aspects of the design of the project
o VM items decrease customization and create more efficiency for
manufacturing parts and during installation
• The bid process included six addenda, which may have complicated the pricing
exercise
o This issue will be resolved in the next round of bidding as JLA will be issuing a
conformed set of documents that include the information issued by addenda
in the first round of bidding
b) Should other value engineered changes be added back-in?
c) Metrics on PSB school building costs: comparisons to Coolidge Corner & 22 Tappan
Street (new High School building):
i) PSF costs
ii) Per Student Cost: 2019 enrollment, 2021 enrollment, projected opening enrollment.

4) Investment Decision Making Process for the Town:
a) Brookline Fiscal Advisory Committee (BFAC) findings:
i) Warrant articles interfere with rational planning to address the Town’s established
priorities
ii) “Fire Drill” approach to issues results in huge demands on Town staff. How much
time did the staff spend on responding to duplicate requests from multiple parties?

CIP Without $4.9 Geothermal Investment

7.5% CIP FUNDING POLICY FY23
(as projected in the FY22 Financial Plan)

FY 2022 Net Rev = $290,026,433

6% of prior year
net revenue =
$17,401,586

B
Debt-Financed
[Goal = 4.5% NR
vs 5%]
$14,592,433

CIP Funding = 7.5% prior
year net revenue
= 6% of prior year net
revenue + Free Cash to hit
7.5% target
$21,551,543
Total available for cash
projects = C+D
$6,959,110

C
Tax-Financed
[Goal = 1.5% NR
.097%]
$2,809,153

D
Free CashFinanced
(to get to 7.5% NR)
$4,149,957

7.5% CIP FUNDING POLICY FY23
(as projected in the FY22 Financial Plan)

FY 2022 Net Rev = $290,026,433

6% Policy Net
Revenue =
$17,401,586

B
Debt-Financed
[Goal = 4.5% NR]
$14,952,433
+$360K
5.2% NR

CIP Funding = 7.5% prior
year net revenue
= 6% of prior year net
revenue + Free Cash to hit
7.5% target
$21,551,543
Total available for cash
projects = C+D
$6,599,110
C
Tax-Financed
[Goal = 1.5% NR]
$2,449,153
-$360K
.8% NR

D
Free CashFinanced
(to get to 7.5% NR)
$4,149,957
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ARTICLE 2
SCHOOL COMMITTEE REPORT AND RECOMMENDATION
On September 23, 2021, the School Committee VOTED UNANIMOUSLY, by a vote of
9 in favor (Ms. Federspiel, Mr. Pearlman, Ms. Charlupski, Ms. Ditkoff, Dr. Ehrenberg, Ms.
Frias, Dr. Liu, Ms. Monopoli, and Ms. Nobrega), 0 opposed, and 0 abstentions, to support
the appropriation of funds to provide a fossil-fuel free Ground Source Heat Pump system
for the new Driscoll School. Ground-Source Heat Pump systems optimize energyefficiency and sustainability. They also provide significant savings in annual operating
and energy consumption costs. The annual savings should allow the project to pay for
itself within 21 years.
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