MEMORANDUM
TO:

Select Board

FROM:

Monique Baldwin, Cannabis Licensing & Mitigation Coordinator

DATE:

August 26, 2021

SUBJECT:

Host Community Agreement Changes for Marijuana Couriers & Delivery Operators

This memo outlines the Host Community Agreement terms for Marijuana Couriers and Delivery
Operators. Please note that at this time, both Establishments are exclusively available for CCC Economic
Empowerment Applicants and Social Equity Participants.
Marijuana Couriers
The Marijuana Courier use resembles an office use, as Couriers are not permitted to serve walk-ins or
reserve ahead pick-ups, and delivery vehicles are not required to be parked on-site. As the Marijuana
Courier Establishment is not anticipated to be an intense use, the HCA mitigation fee is proposed at
1.5%. The lower fee should also serve as an incentive to potential applicants.
Marijuana Delivery Operators
Marijuana Delivery Operators, like Marijuana Couriers, may not allow walk-ins or reserve ahead for pickup. However, Marijuana Delivery Operators are required to have a warehouse with loading docks per
the State. Therefore, Delivery Operator Establishments are anticipated to be a more intense use than
Marijuana Couriers but a less intense use than Marijuana Retailers. Therefore, the HCA mitigation fee is
set to 2%. The lower fee should also serve as an incentive to potential applicants.
Marijuana Couriers and Delivery Operators
Regarding Marijuana Courier and Delivery Operator Host Community Agreements, the $100k up-front
payment due within five days of the opening of the Establishment (as seen in Brookline Marijuana Retail
HCAs) has been converted to quarterly payments. Thus, instead of the initial payment taking place
within five days of opening, it is instead moved to the end of the quarter to match the payment
schedule of the remaining HCA payments. The payment schedule change eliminates a barrier for
applicants.
Finally, clauses that encourage the Establishments to make commercially reasonable efforts to utilize
women-owned, minority-owned, and local businesses, as well as make reasonable efforts to investigate
converting to electric vehicles as soon as practicable have been included.

MARIJUANA DELIVERY OPERATOR HOST COMMUNITY AGREEMENT
This Marijuana Delivery Operator Host Community Agreement (the “Agreement”, or “HCA”) is
entered into this _____ day of ___________, 2021 by and between the Town of Brookline,
acting by and through its Town Administrator, with a principal address of 333 Washington St.,
Brookline, MA 02445 (hereinafter the "Town"), and ______, a Massachusetts corporation with a
principal office address of ________ (the “Company” and, together with the Town, the
“Parties”).
WHEREAS, in November 2016, Massachusetts voters approved Question 4 to the 2016 ballot,
resulting in the enactment of G.L. c. 94G and Chapter 55 of the Acts of 2017, as amended, which
permits the sale of recreational marijuana and authorizes the State licensing of the sale of
medical and recreational marijuana and medical and recreational marijuana products the
Massachusetts Cannabis Control Commission (“CCC”); and
WHEREAS, in light of the approval of Question 4 to the 2016 State ballot and the enactment of
G.L. c. 94G, and Chapter 55 of the Acts of 2017, as amended, the Company intends to acquire a
CCC ____________ License at the premises located at _____________, Brookline, MA (the
“Premises”) pursuant to and in accordance with such laws and with the regulations issued by the
CCC and the Town (the “Establishment”); and
WHEREAS, the Company intends to make certain payments to the Town to address direct or
secondary impacts of the Company’s operations within the Town pursuant to applicable
Massachusetts law and CCC regulations in the event that it receives a CCC License and any
other required State and local permits and approvals; and
WHEREAS, the Parties intend by this Agreement to satisfy the provisions of State law
pertaining to host community agreements between host communities and marijuana
establishments, including, but not limited to, 935 CMR 500 and G.L. c.94G, § 3(d); and
WHEREAS, the Company requests that the Town enter into a host community agreement with
it;
NOW THEREFORE, in consideration of the provisions of this Agreement and other good and
valuable consideration, the receipt of which is hereby expressly acknowledged, the Company and
the Town hereby agree as follows:
1.

Community Impact.

The Parties anticipate that, as a result of the Company’s operation of the Establishment at the
Premises, the Town will incur additional expenses and impacts upon its road system, law
enforcement, inspectional services, permitting services, administrative services, educational
services and public health services, in addition to potential additional unforeseen impacts upon
the Town. To mitigate the financial impact upon the Town and use of Town resources, the
Company agrees to pay community impact fees to the Town, in the amounts and under the terms
provided herein (the “Quarterly Payments”).
2.

Quarterly Payments.
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The Company agrees to provide the following Quarterly Payments for each year this Agreement
is in effect.
a. The Company shall make Quarterly Payments in an amount equal to two percent (2%) of
the Company’s gross revenue from the Establishment’s operations for a period of five
years from the “Effective Date” of this Agreement, as defined below.
b. In each full calendar year of this Agreement, two percent (2%) of the Company’s gross
sales shall be made within thirty (30) days after the end of the quarter and within thirty
(30) days after the end of the fiscal year for a period of five (5) years.
c. With regard to any year of operation for the Establishment which is not a full calendar
year, the applicable Quarterly Payment shall be pro-rated accordingly.
In the event of a partial calendar year of operations during the opening year, the Quarterly
Payment shall be prorated accordingly.
3.

Payments.

The Company shall make the Quarterly Payments set forth in Section 2 above to the Town of
Brookline. The Treasurer of the Town shall receive and hold the Quarterly Payments in
conformity with applicable law, for the purposes of addressing the potential public health, safety,
and other effects or impacts of the Establishment on the Town and on municipal programs,
services, personnel, and facilities. While the purpose of the Quarterly Payments is to assist the
Town in addressing any public health, safety, and other effects or impacts the Establishment may
have on the Town and on municipal programs, services, personnel, and facilities, the Town may
expend the Quarterly Payments at its sole and absolute discretion. Notwithstanding the Quarterly
Payments, nothing shall prevent the Company from making additional donations from time to
time to causes that will support the Town, including, but not limited to, local drug abuse
prevention/treatment/education programs.
4.

Stipulations Pertaining to the Establishment’s Operations.
a. The Company’s operations in connection with the Establishment shall comply with all
applicable State and local laws, regulations, by-laws, codes, conditions and agreements
with the Town, including, but not limited to, G.L. c. 94G, 935 CMR 500, the Town of
Brookline’s General By-Laws, the Town of Brookline’s Zoning By-Laws, all applicable
Town building, fire prevention, police, and health codes, regulations and standards, and
any conditions imposed on licenses and permits held by the Company in connection with
the Establishment (including, but not limited to, the Town’s Zoning Board of Appeals
special permit and any Select Board license).
b. The Company’s operations at the Establishment shall be limited to those permitted by a
CCC license and the Select Board license pertaining to the Establishment and to the
Premises.
c. The Company shall maintain all permits and licenses required by State and local laws in
connection with the Establishment, including, but not limited to, a valid, current license
in good standing from the CCC and a Select Board license. Any voiding of the CCC’s
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license by operation of law (including due to cessation of operations, failure to become
operational within the permitted time, or relocation without CCC approval), and any
revocation or suspension of the Marijuana Delivery Operator license applicable to the
Establishment, shall result in an automatic suspension of any applicable special permit
and Select Board license pending further determination by the Zoning Board of Appeals
and/or Select Board, as applicable, made in conformity with law.
d. In the event the Company wishes to close the Establishment or cease its operations at the
Premises under its CCC license and/or Select Board license for any period of time,
excluding recognized state or federal holidays, whether on a temporary or permanent
basis, it must provide thirty (30) days advance notice in writing to the Select Board of its
intent to close or cease operations, stating the reason(s) therefor and any plans to reopen,
including the date of reopening. The Company shall be responsible for the Quarterly
Payments in Section 2 unless the cessation of operations is noticed to the Select Board as
a permanent cessation, in which case the Company shall be responsible for a prorated
portion of such Payments through the date of the cessation of operations.
If any of the foregoing Stipulations Pertaining to Operations (“Stipulations”) conflict with a State
or local law or regulation, or with a condition imposed by a CCC Marijuana Delivery Operator
license, a Town Select Board license, or a Town Zoning Board of Appeals special permit, the
State or local law or regulation or license or permit condition shall control. The Select Board
license conditions shall supersede these Stipulations insofar as they do not relate to the Payments
in Section 2.
5.

Other Payments.

The Company anticipates that it will make purchases of water, and sewer from local government
agencies. Company will pay any and all fees associated with the local permitting of the
Establishment. If the Town receives other payments from the Company (other than additional
voluntary payments made by the Company), or from the Department of Revenue or any other
source, the funds which have been collected by assessment against the Company, including but
not limited to sales taxes imposed by an act of the legislature of the Commonwealth of
Massachusetts, the amounts due from the Company to the Town under the terms of this
Agreement shall not be reduced by the amount of such other payments.
6.

Annual Filing.

The Company shall promptly notify the Town when the Company commences operations at the
Establishment. The Company shall submit to the Town on or before January 15 of each year
annual financial statements that have been prepared by a Certified Public Accountant in
accordance with generally-accepted accounting principles (GAAP), which shall include
certification of itemized gross sales for the previous calendar year and all other information
required to ascertain compliance with the terms of this Agreement. The statements shall specify
impact fee to the Town as calculated under Section 2 above. Upon request, the Company shall
provide the Town with the same access to its financial records (to be treated as confidential, to
the extent allowed by law) as is required by the Commonwealth in order for the Company to
obtain and maintain required State licenses and permits for the Establishment’s operations from
the CCC. If the company is not able to do so by January 15, it shall do so by February 15 but in
3

addition it shall submit by January 15 a statement certified by an authorized representative of the
Establishment documenting, in reasonable detail, the Establishment’s gross sales for the previous
calendar year.
The Company shall maintain its books, financial records and any other data related to its finances
and operations in accordance with standard accounting practices and any applicable regulations
and guidelines promulgated by the Commonwealth of Massachusetts. All records shall be
retained for a period of at least seven (7) years.
7.

Local Taxes.

At all times during the Term of this Agreement, property, both real and personal, owned or
operated by the Company shall be treated as taxable, and all applicable real estate and personal
property taxes for that property shall be paid either directly by the Company or by its landlord,
and neither the Company nor its landlord shall object or otherwise challenge the taxability of
such property and shall not seek a non-profit exemption from paying such taxes.
Notwithstanding the foregoing, (i) if real or personal property owned, leased or operated by the
Company is determined to be non-taxable or partially non-taxable, or (ii) if the value of such
property is abated with the effect of reducing or eliminating the tax which would otherwise be
paid if assessed at fair cash value as defined in G.L. c. 59, §38, or (iii) if the Company is
determined to be entitled or subject to exemption with the effect of reducing or eliminating the
tax which would otherwise be due if not so exempted, then the Company shall pay to the Town
an amount which when added to the taxes, if any, paid on such property, shall be equal to the
taxes which would have been payable on such property at fair cash value and at the otherwise
applicable tax rate, if there had been no abatement or exemption; this payment shall be in
addition to the payment made by the Company under Section 2 of this Agreement. Nothing in
this section shall in anyway limit or prevent the Company from challenging the valuation of its
property before the Board of Assessors or at the Appellate Tax Board.
All taxes and charges owed to the Town must be paid on a current basis. The Town may place a
lien on the property of any person who has an outstanding balance due the Town from any fee,
charge or tax, which balance is at least six (6) months past due.
8.

Community Support and Additional Obligations.

To the extent permitted by law, the Company will make commercially reasonable efforts in a
legal and non-discriminatory manner to recruit and retain diverse employees, and utilize womenowned, minority-owned and local businesses, suppliers, contractors, and vendors (including, but
not limited to, architects, engineers, contractors, builders and vendors in the provision of goods
and services called for in the construction, maintenance and continued operation of the
Establishment). Additionally, the Company will make commercially reasonable efforts to
investigate converting its delivery vehicles to electric vehicles as soon as practicable.
9.

Support.

The Town agrees to execute a certification of compliance with applicable local bylaws relating to
the Company's application for a CCC license, where such compliance has been properly
demonstrated, but makes no representation or promise that it will act on any other license or
permit request, including, but not limited to any Special Permit or other zoning application or a
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Select Board license application submitted by the Company, in any particular way other than by
the Town's normal and regular course of conduct, subject to applicable statutes, regulations,
rules, guidelines and procedures.
This Agreement does not affect, limit, or control the authority of Town boards, commissions, and
departments to carry out their respective powers and duties to decide upon and to issue, or deny,
applicable permits, licenses and other approvals under applicable law, or to enforce applicable
law. The Town, by entering into this Agreement, is not thereby required or obligated to issue
such permits, licenses and approvals as may be necessary for the Establishment to operate in the
Town, or to refrain from enforcement action against the Company and/or the Establishment for
violation of the terms of said permits, licenses and approvals or applicable law.
10.

Term and Termination.

With the exception of Paragraph 4 (which takes effect upon execution of this Agreement), this
Agreement shall take effect on the date the Establishment commences operations (the “Effective
Date”) and continue in effect for a period of five (5) years from the day after the Effective Date
or until the permanent cessation of operations at the Establishment, whichever is earlier. The
Establishment shall provide notice to the Town Administrator of the date of the Establishment’s
commencement of operations a minimum of fourteen (14) days prior to such date and in addition
within seven (7) days after such date. At the conclusion of the term of this Agreement, the
Parties shall re-negotiate a new Host Community Agreement in accordance with the current
prevailing regulations and laws as such regulations and laws may be amended or replaced. In the
event the Company no longer does business in the Town or in any way loses or has its license
revoked by the Commonwealth, this Agreement shall become null and void; however, the
Company will be responsible for the prorated portion of the Quarterly Payment due as under
Section 2 above.
11.

Governing Law.

This Agreement shall be governed in accordance with the laws of the Commonwealth of
Massachusetts and venue for any dispute hereunder shall be exclusively in the courts of Norfolk
County.
12.

Amendments/Waiver.

Amendments, or waivers of any term, condition, covenant, duty or obligation contained in this
Agreement may be made only by written amendment executed by duly authorized
representatives of the Company and the Town, prior to the effective date of the amendment.
13.

Severability.

If any term or condition of the Agreement or any application thereof shall to any extent be held
invalid, illegal or unenforceable, the validity, legality, and enforceability of the remaining terms
and conditions of this Agreement shall not be deemed affected thereby unless one or both Parties
would be substantially or materially prejudiced.
14.

Covenant Not to Sue/Indemnification
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The Company agrees it will not challenge, in any jurisdiction, the enforceability of any provision
included in this Agreement; and to the extent the enforceability and/or validity of this Agreement
is challenged by the Company in any agency or court of competent jurisdiction, the Company
shall indemnify, defend and hold the Town harmless and shall pay for all reasonable fees and
costs, including attorneys’ fees and costs at a rate customary for private municipal counsel work,
incurred by the Town as the result.
The Company acknowledges that its operations pursuant to State licenses is as permitted under
the laws and regulations of the Commonwealth of Massachusetts and that such activities are or
may be currently illegal under laws and regulations of the United States of America. The
Company acknowledges that it may be subject to claims and actions by governmental entities
and private individuals or entities related to any inconsistency of its operations with federal law
or otherwise. The Company agrees that the Town shall not have any obligation to the Company
or liability arising out of any enforcement action by governmental authorities or lawsuit by any
private individuals or entity related to the Company’s operations in connection with the
Establishment. The Company shall indemnify, defend and hold the Town harmless with respect
to any governmental enforcement actions, or any private claims or actions, related to the
Establishment’s operations and shall pay for all reasonable fees and costs, including reasonable
attorneys’ fees and costs, resulting to the Town therefrom. The duty to defend shall immediately
accrue and be owing upon the utterance of a claim or action by any person or entity regardless of
merit and shall not be dependent upon a finding of liability or guilt or any other finding of fact at
trial. The duty to defend shall be absolute and will include and shall not be defeated or in any
way undermined by the utterance of claims or actions not identified in this Agreement.
The Company shall include the Town as an additional insured on any insurance it carries for the
Premises and the Establishment, said insurance to have commercially reasonable and appropriate
terms and conditions. A copy of said insurance certificate shall be provided to the Town and
shall be with insurers authorized and licensed to do business in Massachusetts.
The Company shall indemnify, defend and hold the Town harmless and shall pay for all
reasonable fees and costs, including reasonable attorneys’ fees and costs, incurred by the Town
in enforcing this Agreement. 15.
15.

Successors/Assigns.

This Agreement is binding upon the Parties hereto, their successors, assigns and legal
representatives. The Company shall not assign, sublet, or otherwise transfer its rights nor
delegate its obligations under this Agreement, in whole or in part, without the prior written
consent from the Town, and shall not assign any of the monies payable under this Agreement,
except by and with the written consent of the Town and shall not assign or obligate any of the
monies payable under this Agreement, except by and with the written consent of the Town. Such
a request made by the Company shall be subject to the written consent of the Town, but shall not
be unreasonably withheld or denied.
16.

Headings.

The article, section, and paragraph headings in this Agreement are for convenience of reference
only, and shall in no way affect, modify, define or be used in interpreting the text of this
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Agreement.
17.

Counterparts.

This Agreement may be signed in any number of counterparts all of which taken together, each
of which is an original, and all of which shall constitute one and the same instrument, and any
party hereto may execute this Agreement by signing one or more counterparts.
18.

Signatures.

Facsimile signatures affixed to this Agreement shall have the same weight and authority as an
original signature.
19.

Entire Agreement.

This Agreement constitutes the entire integrated agreement between the Parties with respect to
the matters described. This Agreement supersedes all prior agreements, negotiations and
representations, either written or oral, and it shall not be modified or amended except by a
written document executed by the Parties hereto.
20.

Notices.

Except as otherwise provided herein, any notices, consents, demands, request, approvals or other
communications required or permitted under this Agreement shall be in writing and delivered by
hand or mailed postage prepaid, return receipt requested, by registered or certified mail or by
other reputable delivery service, and will be effective upon receipt for hand or said delivery and
three days after mailing, to the other Party at the following addresses:
To the Town:

Town Administrator, Town of Brookline
333 Washington St., 6th Floor
Brookline, MA 02445

To Company:

_________________________
_________________________
_________________________

21.

Retention of Regulatory Authority.

By entering into this Agreement, the Town does not waive any enforcement rights or regulatory
authority it currently holds over any business in Town.
22.

Third Parties.

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either Town or the Company.
In witness whereof, the Parties have hereafter set faith their hand as of the date first above
written.
TOWN OF BROOKLINE:

__________________
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_______________________________
Melvin A. Kleckner
Town Administrator

_________________________________
____________
____________
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MARIJUANA COURIER HOST COMMUNITY AGREEMENT
This Marijuana Courier Host Community Agreement (the “Agreement”, or “HCA”) is entered
into this _____ day of ___________, 2021 by and between the Town of Brookline, acting by and
through its Town Administrator, with a principal address of 333 Washington St., Brookline, MA
02445 (hereinafter the "Town"), and ______, a Massachusetts corporation with a principal office
address of ________ (the “Company” and, together with the Town, the “Parties”).
WHEREAS, in November 2016, Massachusetts voters approved Question 4 to the 2016 ballot,
resulting in the enactment of G.L. c. 94G and Chapter 55 of the Acts of 2017, as amended, which
permits the sale of recreational marijuana and authorizes the State licensing of the sale of
medical and recreational marijuana and medical and recreational marijuana products the
Massachusetts Cannabis Control Commission (“CCC”); and
WHEREAS, in light of the approval of Question 4 to the 2016 State ballot and the enactment of
G.L. c. 94G, and Chapter 55 of the Acts of 2017, as amended, the Company intends to acquire a
CCC ____________ License at the premises located at _____________, Brookline, MA (the
“Premises”) pursuant to and in accordance with such laws and with the regulations issued by the
CCC and the Town (the “Establishment”); and
WHEREAS, the Company intends to make certain payments to the Town to address direct or
secondary impacts of the Company’s operations within the Town pursuant to applicable
Massachusetts law and CCC regulations in the event that it receives a CCC License and any
other required State and local permits and approvals; and
WHEREAS, the Parties intend by this Agreement to satisfy the provisions of State law
pertaining to host community agreements between host communities and marijuana
establishments, including, but not limited to, 935 CMR 500 and G.L. c.94G, § 3(d); and
WHEREAS, the Company requests that the Town enter into a host community agreement with
it;
NOW THEREFORE, in consideration of the provisions of this Agreement and other good and
valuable consideration, the receipt of which is hereby expressly acknowledged, the Company and
the Town hereby agree as follows:
1.

Community Impact.

The Parties anticipate that, as a result of the Company’s operation of the Establishment at the
Premises, the Town will incur additional expenses and impacts upon its road system, law
enforcement, inspectional services, permitting services, administrative services, educational
services and public health services, in addition to potential additional unforeseen impacts upon
the Town. To mitigate the financial impact upon the Town and use of Town resources, the
Company agrees to pay community impact fees to the Town, in the amounts and under the terms
provided herein (the “Quarterly Payments”).
2.

Quarterly Payments.

The Company agrees to provide the following Quarterly Payments for each year this Agreement
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is in effect.
a. The Company shall make Quarterly Payments in an amount equal to one-and-one-half
percent (1.5 %) of the Company’s gross revenue from the Establishment’s operations for
a period of five years from the “Effective Date” of this Agreement, as defined below.
b. In each full calendar year of this Agreement, one-and-one-half percent (1.5%) of the
Company’s gross sales shall be made within thirty (30) days after the end of the quarter
and within thirty (30) days after the end of the fiscal year for a period of five (5) years.
c. With regard to any year of operation for the Establishment which is not a full calendar
year, the applicable Quarterly Payment shall be pro-rated accordingly.
In the event of a partial calendar year of operations during the opening year, the Quarterly
Payment shall be prorated accordingly.
3.

Payments.

The Company shall make the Quarterly Payments set forth in Section 2 above to the Town of
Brookline. The Treasurer of the Town shall receive and hold the Quarterly Payments in
conformity with applicable law, for the purposes of addressing the potential public health, safety,
and other effects or impacts of the Establishment on the Town and on municipal programs,
services, personnel, and facilities. While the purpose of the Quarterly Payments is to assist the
Town in addressing any public health, safety, and other effects or impacts the Establishment may
have on the Town and on municipal programs, services, personnel, and facilities, the Town may
expend the Quarterly Payments at its sole and absolute discretion. Notwithstanding the Quarterly
Payments, nothing shall prevent the Company from making additional donations from time to
time to causes that will support the Town, including, but not limited to, local drug abuse
prevention/treatment/education programs.
4.

Stipulations Pertaining to the Establishment’s Operations.
a. The Company’s operations in connection with the Establishment shall comply with all
applicable State and local laws, regulations, by-laws, codes, conditions and agreements
with the Town, including, but not limited to, G.L. c. 94G, 935 CMR 500, the Town of
Brookline’s General By-Laws, the Town of Brookline’s Zoning By-Laws, all applicable
Town building, fire prevention, police, and health codes, regulations and standards, and
any conditions imposed on licenses and permits held by the Company in connection with
the Establishment (including, but not limited to, the Town’s Zoning Board of Appeals
special permit and any Select Board license).
b. The Company’s operations at the Establishment shall be limited to those permitted by a
CCC license and the Select Board license pertaining to the Establishment and to the
Premises.
c. The Company shall maintain all permits and licenses required by State and local laws in
connection with the Establishment, including, but not limited to, a valid, current license
in good standing from the CCC and a Select Board license. Any voiding of the CCC’s
license by operation of law (including due to cessation of operations, failure to become
2

2021

operational within the permitted time, or relocation without CCC approval), and any
revocation or suspension of the Marijuana Courier license applicable to the
Establishment, shall result in an automatic suspension of any applicable special permit
and Select Board license pending further determination by the Zoning Board of Appeals
and/or Select Board, as applicable, made in conformity with law.
d. In the event the Company wishes to close the Establishment or cease its operations at the
Premises under its CCC license and/or Select Board license for any period of time,
excluding recognized state or federal holidays, whether on a temporary or permanent
basis, it must provide thirty (30) days advance notice in writing to the Select Board of its
intent to close or cease operations, stating the reason(s) therefor and any plans to reopen,
including the date of reopening. The Company shall be responsible for the Quarterly
Payments in Section 2 unless the cessation of operations is noticed to the Select Board as
a permanent cessation, in which case the Company shall be responsible for a prorated
portion of such Payments through the date of the cessation of operations.
If any of the foregoing Stipulations Pertaining to Operations (“Stipulations”) conflict with a State
or local law or regulation, or with a condition imposed by a CCC Marijuana Courier license, a
Town Select Board license, or a Town Zoning Board of Appeals special permit, the State or local
law or regulation or license or permit condition shall control. The Select Board license
conditions shall supersede these Stipulations insofar as they do not relate to the Payments in
Section 2.
5.

Other Payments.

The Company anticipates that it will make purchases of water, and sewer from local government
agencies. Company will pay any and all fees associated with the local permitting of the
Establishment. If the Town receives other payments from the Company (other than additional
voluntary payments made by the Company), or from the Department of Revenue or any other
source, the funds which have been collected by assessment against the Company, including but
not limited to sales taxes imposed by an act of the legislature of the Commonwealth of
Massachusetts, the amounts due from the Company to the Town under the terms of this
Agreement shall not be reduced by the amount of such other payments.
6.

Annual Filing.

The Company shall promptly notify the Town when the Company commences operations at the
Establishment. The Company shall submit to the Town on or before January 15 of each year
annual financial statements that have been prepared by a Certified Public Accountant in
accordance with generally-accepted accounting principles (GAAP), which shall include
certification of itemized gross sales for the previous calendar year and all other information
required to ascertain compliance with the terms of this Agreement. The statements shall specify
impact fee to the Town as calculated under Section 2 above. Upon request, the Company shall
provide the Town with the same access to its financial records (to be treated as confidential, to
the extent allowed by law) as is required by the Commonwealth in order for the Company to
obtain and maintain required State licenses and permits for the Establishment’s operations from
the CCC. If the company is not able to do so by January 15, it shall do so by February 15 but in
addition it shall submit by January 15 a statement certified by an authorized representative of the
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Establishment documenting, in reasonable detail, the Establishment’s gross sales for the previous
calendar year.
The Company shall maintain its books, financial records and any other data related to its finances
and operations in accordance with standard accounting practices and any applicable regulations
and guidelines promulgated by the Commonwealth of Massachusetts. All records shall be
retained for a period of at least seven (7) years.
7.

Local Taxes.

At all times during the Term of this Agreement, property, both real and personal, owned or
operated by the Company shall be treated as taxable, and all applicable real estate and personal
property taxes for that property shall be paid either directly by the Company or by its landlord,
and neither the Company nor its landlord shall object or otherwise challenge the taxability of
such property and shall not seek a non-profit exemption from paying such taxes.
Notwithstanding the foregoing, (i) if real or personal property owned, leased or operated by the
Company is determined to be non-taxable or partially non-taxable, or (ii) if the value of such
property is abated with the effect of reducing or eliminating the tax which would otherwise be
paid if assessed at fair cash value as defined in G.L. c. 59, §38, or (iii) if the Company is
determined to be entitled or subject to exemption with the effect of reducing or eliminating the
tax which would otherwise be due if not so exempted, then the Company shall pay to the Town
an amount which when added to the taxes, if any, paid on such property, shall be equal to the
taxes which would have been payable on such property at fair cash value and at the otherwise
applicable tax rate, if there had been no abatement or exemption; this payment shall be in
addition to the payment made by the Company under Section 2 of this Agreement. Nothing in
this section shall in anyway limit or prevent the Company from challenging the valuation of its
property before the Board of Assessors or at the Appellate Tax Board.
All taxes and charges owed to the Town must be paid on a current basis. The Town may place a
lien on the property of any person who has an outstanding balance due the Town from any fee,
charge or tax, which balance is at least six (6) months past due.
8.

Community Support and Additional Obligations.

To the extent permitted by law, the Company will make commercially reasonable efforts in a
legal and non-discriminatory manner to recruit and retain diverse employees, and utilize womenowned, minority-owned and local businesses, suppliers, contractors, and vendors (including, but
not limited to, architects, engineers, contractors, builders and vendors in the provision of goods
and services called for in the construction, maintenance and continued operation of the
Establishment). Additionally, the Company will make commercially reasonable efforts to
investigate converting its delivery vehicles to electric vehicles as soon as practicable.
9.

Support.

The Town agrees to execute a certification of compliance with applicable local bylaws relating to
the Company's application for a CCC license, where such compliance has been properly
demonstrated, but makes no representation or promise that it will act on any other license or
permit request, including, but not limited to any Special Permit or other zoning application or a
Select Board license application submitted by the Company, in any particular way other than by
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the Town's normal and regular course of conduct, subject to applicable statutes, regulations,
rules, guidelines and procedures.
This Agreement does not affect, limit, or control the authority of Town boards, commissions, and
departments to carry out their respective powers and duties to decide upon and to issue, or deny,
applicable permits, licenses and other approvals under applicable law, or to enforce applicable
law. The Town, by entering into this Agreement, is not thereby required or obligated to issue
such permits, licenses and approvals as may be necessary for the Establishment to operate in the
Town, or to refrain from enforcement action against the Company and/or the Establishment for
violation of the terms of said permits, licenses and approvals or applicable law.
10.

Term and Termination.

With the exception of Paragraph 4 (which takes effect upon execution of this Agreement), this
Agreement shall take effect on the date the Establishment commences operations (the “Effective
Date”) and continue in effect for a period of five (5) years from the day after the Effective Date
or until the permanent cessation of operations at the Establishment, whichever is earlier. The
Establishment shall provide notice to the Town Administrator of the date of the Establishment’s
commencement of operations a minimum of fourteen (14) days prior to such date and in addition
within seven (7) days after such date. At the conclusion of the term of this Agreement, the
Parties shall re-negotiate a new Host Community Agreement in accordance with the current
prevailing regulations and laws as such regulations and laws may be amended or replaced. In the
event the Company no longer does business in the Town or in any way loses or has its license
revoked by the Commonwealth, this Agreement shall become null and void; however, the
Company will be responsible for the prorated portion of the Quarterly Payment due as under
Section 2 above.
11.

Governing Law.

This Agreement shall be governed in accordance with the laws of the Commonwealth of
Massachusetts and venue for any dispute hereunder shall be exclusively in the courts of Norfolk
County.
12.

Amendments/Waiver.

Amendments, or waivers of any term, condition, covenant, duty or obligation contained in this
Agreement may be made only by written amendment executed by duly authorized
representatives of the Company and the Town, prior to the effective date of the amendment.
13.

Severability.

If any term or condition of the Agreement or any application thereof shall to any extent be held
invalid, illegal or unenforceable, the validity, legality, and enforceability of the remaining terms
and conditions of this Agreement shall not be deemed affected thereby unless one or both Parties
would be substantially or materially prejudiced.
14.

Covenant Not to Sue/Indemnification

The Company agrees it will not challenge, in any jurisdiction, the enforceability of any provision
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included in this Agreement; and to the extent the enforceability and/or validity of this Agreement
is challenged by the Company in any agency or court of competent jurisdiction, the Company
shall indemnify, defend and hold the Town harmless and shall pay for all reasonable fees and
costs, including attorneys’ fees and costs at a rate customary for private municipal counsel work,
incurred by the Town as the result.
The Company acknowledges that its operations pursuant to State licenses is as permitted under
the laws and regulations of the Commonwealth of Massachusetts and that such activities are or
may be currently illegal under laws and regulations of the United States of America. The
Company acknowledges that it may be subject to claims and actions by governmental entities
and private individuals or entities related to any inconsistency of its operations with federal law
or otherwise. The Company agrees that the Town shall not have any obligation to the Company
or liability arising out of any enforcement action by governmental authorities or lawsuit by any
private individuals or entity related to the Company’s operations in connection with the
Establishment. The Company shall indemnify, defend and hold the Town harmless with respect
to any governmental enforcement actions, or any private claims or actions, related to the
Establishment’s operations and shall pay for all reasonable fees and costs, including reasonable
attorneys’ fees and costs, resulting to the Town therefrom. The duty to defend shall immediately
accrue and be owing upon the utterance of a claim or action by any person or entity regardless of
merit and shall not be dependent upon a finding of liability or guilt or any other finding of fact at
trial. The duty to defend shall be absolute and will include and shall not be defeated or in any
way undermined by the utterance of claims or actions not identified in this Agreement.
The Company shall include the Town as an additional insured on any insurance it carries for the
Premises and the Establishment, said insurance to have commercially reasonable and appropriate
terms and conditions. A copy of said insurance certificate shall be provided to the Town and
shall be with insurers authorized and licensed to do business in Massachusetts.
The Company shall indemnify, defend and hold the Town harmless and shall pay for all
reasonable fees and costs, including reasonable attorneys’ fees and costs, incurred by the Town
in enforcing this Agreement.
15.

Successors/Assigns.

This Agreement is binding upon the Parties hereto, their successors, assigns and legal
representatives. The Company shall not assign, sublet, or otherwise transfer its rights nor
delegate its obligations under this Agreement, in whole or in part, without the prior written
consent from the Town, and shall not assign any of the monies payable under this Agreement,
except by and with the written consent of the Town and shall not assign or obligate any of the
monies payable under this Agreement, except by and with the written consent of the Town. Such
a request made by the Company shall be subject to the written consent of the Town, but shall not
be unreasonably withheld or denied.
16.

Headings.

The article, section, and paragraph headings in this Agreement are for convenience of reference
only, and shall in no way affect, modify, define or be used in interpreting the text of this
Agreement.
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17.

Counterparts.

This Agreement may be signed in any number of counterparts all of which taken together, each
of which is an original, and all of which shall constitute one and the same instrument, and any
party hereto may execute this Agreement by signing one or more counterparts.
18.

Signatures.

Facsimile signatures affixed to this Agreement shall have the same weight and authority as an
original signature.
19.

Entire Agreement.

This Agreement constitutes the entire integrated agreement between the Parties with respect to
the matters described. This Agreement supersedes all prior agreements, negotiations and
representations, either written or oral, and it shall not be modified or amended except by a
written document executed by the Parties hereto.
20.

Notices.

Except as otherwise provided herein, any notices, consents, demands, request, approvals or other
communications required or permitted under this Agreement shall be in writing and delivered by
hand or mailed postage prepaid, return receipt requested, by registered or certified mail or by
other reputable delivery service, and will be effective upon receipt for hand or said delivery and
three days after mailing, to the other Party at the following addresses:
To the Town:

Town Administrator, Town of Brookline
333 Washington St., 6th Floor
Brookline, MA 02445

To Company:

_________________________
_________________________
_________________________

21.

Retention of Regulatory Authority.

By entering into this Agreement, the Town does not waive any enforcement rights or regulatory
authority it currently holds over any business in Town.
22.

Third Parties.

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either Town or the Company.
In witness whereof, the Parties have hereafter set faith their hand as of the date first above
written.
TOWN OF BROOKLINE:

__________________
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_______________________________
Melvin A. Kleckner
Town Administrator

_________________________________
____________
____________
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