as further extended by the so-called Permit Extension Act, remains in force and effect as of the
date of this Agreement;
WHEREAS, as a result of the national economic downturn and credit crisis commencing
in 2009, the extensive costs required to construct the subsurface parking spaces on 2-4 BP and
the projected rental costs achievable in the current market, Children’s 2 BP has been unable to
develop the 2004 Project under the building program approved by the 2009 Special Permit and
required by the 2004 GMR District Zoning Provisions;
WHEREAS, BCH has approached the Town with a revised development proposal
consisting of an 8-story office building containing approximately 182,500 square feet at 2-4 BP
and an expansion of 1 BP by construction of a medical office building addition containing
approximately 47,000 square feet and by replacement of the 1 BP garage and existing on-site
parking spaces with a new garage containing not less than 683 spaces [435 existing spaces plus
248 net new spaces] (the “Proposed Project”),which garage would serve the entire Property and
5 BP. The Proposed Project is depicted on the site plan and elevations plans and notes thereto
attached hereto as Exhibit B and incorporated herein, which may be subject to modification as
hereinafter set forth;
WHEREAS, the Proposed Project would require changes to the Zoning By-Law,
including, but not limited to, changes to the 2004 GMR District Zoning Provisions, which would,
among other things, permit BCH to provide the required parking above-grade, all as more
specifically described in Article 15 of the Warrant for the 2014 Annual Town Meeting (the
“Proposed Amended GMR District Zoning Provisions”), a copy of which is attached hereto as
Exhibit C and incorporated herein, which may be subject to modifications as hereinafter set
forth;
WHEREAS, the Proposed Amended GMR District Zoning Provisions would facilitate
the construction of the Proposed Project and, among other things, modify Section 5.06(d) of the
Zoning By-Law to facilitate integrated development of the GMR 2.0 District to include all of 1
BP and 2-4 BP. The zoning structure also will facilitate the creation of new lot lines for separate
lots (1 Brookline, 2 Brookline, 5 Brookline and/or Garage Parcel) to allow separate financing of
the new lot configurations and to allow marketability of new lot configurations to separate
owners while retaining Property-wide zoning controls;
WHEREAS, part of the 2004 Project included agreements, currently being held in
escrow, that provide tax certainty and environmental protections for the 2-4 BP portion of the
Property, including provisions whereby the Town would own the land at 2-4 BP and, upon
acquiring title to such land, the Town would ground lease the land to the ultimate developer and
operator of the 2004 Project for a 95-year term (the “Prior Agreements”);
WHEREAS, the Parties now seek to replace the Prior Agreements by entering into and
recording a Restrictive Covenant, substantially in the form attached hereto as Exhibit D and
incorporated herein, to assure the long-term certainty of the payment of real estate taxes on the
Property to the Town (the “Restrictive Covenant”) and by providing for environmental
protection through this Agreement, as hereinafter set forth;
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WHEREAS, BCH has agreed to grant to the Town an Easement Agreement for
pedestrian access and landscaping (the “Easement Agreement ”) substantially in the form
attached hereto as Exhibit E attached hereto and incorporated herein, as hereinafter set forth;
WHEREAS, adoption of the Proposed Amended GMR Zoning Provisions and acceptance
of the Restrictive Covenant and Easement Agreement all require approval by the Town Meeting
of the Town of Brookline;
WHEREAS, the Town intends to proceed with demolition of the Hearthstone Plaza
Bridge at Route 9 prior to commencement of the Proposed Project, that will benefit BCH, the
Property, the Proposed Project and 5 BP;
WHEREAS, the Town intends to proceed with a significant public works project which
may occur prior to the commencement of construction of the Proposed Project, referred to as the
Gateway East Project, that will benefit BCH, the Property, the Proposed Project and 5 BP, a
portion of which Gateway East Project consists of the so-called Village Square Circulation
Improvements (hereinafter for the purposes of this Agreement referred to simply as the
“Gateway East Project”), all as more generally described as follows:
The reconfiguration of the existing circulation system in Brookline at
Washington Street, Route 9, Walnut Street, High Street, and Pearl Street.
The existing jughandle used to provide access to Washington Street from
Route 9 eastbound would be removed and replaced with a new four‐way
intersection at Pearl Street. Signals would be relocated and upgraded and a
new ADA‐compliant surface‐level pedestrian crosswalk with walk signal
would cross Route 9 just west of Pearl Street as part of a new four‐way
intersection, replacing the existing pedestrian bridge that crosses Route 9.
The bicycle and pedestrian connection at the Riverway across Route 9 will
be improved. In addition, lighting and landscaping improvements will be
made in the area, improving the overall aesthetics of this portion of Route
9 and Brookline Village;
WHEREAS, the Parties agree that the Gateway East Project will benefit BCH, the
Property and the Proposed Project by increasing pedestrian and traffic flow and improving the
design and aesthetics of the site, thereby increasing the value and marketability of the Property
for BCH;
WHEREAS, the Parties agree that the Proposed Project will benefit the Town and BCH,
but will also have impacts on the Town and, accordingly, BCH agrees to take steps to mitigate
the impacts of the Proposed Project on the Town, as hereinafter set forth;
WHEREAS, the provisions of this Agreement are available for consideration by the
Planning Board and the Board of Appeals in reviewing any application for a special permit
authorizing the Proposed Project;
WHEREAS, the Parties wish to enter into this Agreement to memorialize their mutual
understandings and undertakings with respect to the Proposed Project and certain permits to be
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considered for the Proposed Project, as well as other agreements between BCH and the Town on
the terms and conditions hereinafter set forth;
WHEREAS, the Parties contemplate entering into such further binding agreements as
reasonably appropriate and approved by both Parties to proceed with the Proposed Project and to
satisfy the mutual obligations contained herein.
NOW, THEREFORE, for good and sufficient consideration, the receipt of which is
hereby acknowledged, and the mutual covenants and agreements herein contained, the Parties
hereby agree as follows:
forth:

1.

All references herein to following terms shall have the meanings hereinafter set

a) All references to the “Proposed Amended GMR Zoning Provisions” shall be
construed as a reference to the text of the Warrant Article attached hereto as Exhibit
C, as such text may be amended at Town Meeting, provided that such amendments do
not impose burdens on the Proposed Project which are adverse to the feasibility of
construction or to the operational or financial feasibility of the Proposed Project in the
reasonable judgment of BCH.
b) All references herein to the “Proposed Project” shall be construed as a reference to
the Proposed Project depicted on the site plan and elevations plans and notes thereto
attached hereto as Exhibit B and incorporated herein, as such plans may be modified
during the Design Approval Process and the special permit process, provided that
such modifications do not detract from BCH’s ability to construct and operate an 8story office building containing approximately 182,500 square feet at 2-4 BP and an
expansion of 1 BP by construction of a medical office building addition containing
approximately 47,000 square feet and replacement of the 1 BP garage and existing
on-site spaces with a new garage containing not less than 683 spaces [435 existing
spaces plus 248 net new spaces], including the ability to park 15 % additional
vehicles which may be in tandem parking arrangement, and/or any other parking
arrangement, operation or devices that enable additional vehicles to be
accommodated within parking garages, including, but not limited to, valet or other
managed parking, and do not impose burdens on the Proposed Project which are
adverse to the feasibility of construction or to the operational or financial feasibility
of the Proposed Project in the reasonable judgment of BCH.
c) All references to the “Town Meeting Approval Conditions” shall be construed as
references to: (i) approval of the Proposed Amended GMR District Zoning
Provisions by Town Meeting and the Attorney General; (ii) authorization by Town
Meeting of the acceptance of the Restrictive Covenant; (iii) authorization by Town
Meeting of acceptance of the Easement Agreement; (iv) authorization by Town
Meeting and vote of the Board of Selectmen to terminate the Prior Agreements; and
(v) general authorization by Town Meeting of the execution by the Board of
Selectmen of this Agreement and of any other documents or agreements necessary or
appropriate for implementation of the Proposed Project, in each case with all
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challenge periods to all such Town Meeting actions having passed (which, in the case
of the zoning amendment, shall be the challenge period under G.L. c. 40 Secs. 32 and
32A), no challenges by unrelated third parties pending or, if any of such actions is
challenged, the same having been finally disposed of favorably to the Town Meeting
action, not later than two (2) years from the date of approval by Town Meeting.
d) All references to the “Other Required Approvals” shall be construed as references
to such other permits, licenses and/or other approvals, additional to the special permit
under the Proposed Amended GMR District Zoning Provision, necessary, in BCH’s
reasonable determination, to allow for the construction and operation of the Proposed
Project, exclusive of building permits which will be issued in the ordinary course
conditioned only upon payment of the building permit fee and subject to the
provisions of Section 6(c) below.. The Other Required Approvals shall include,
without limitation, (i) a special permit under Section 5.43 of the Zoning By-Laws to
permit construction of the 1 BP expansion substantially as shown on Exhibit B
within the setback of 9 feet from Washington Street and Brookline Avenue; (ii) a
special permit permitting signage on building walls not parallel or within 45 degrees
of parallel to the street; (iii) if required, a special permit allowing mechanical
equipment to exceed the height limits by more than 10 feet; and (iv) if required, a
further amendment to the Board of Appeals Zoning Decision No. 2703 dated March
22, 1985 re: Lot C (Five Brookline Place), as modified by Board of Appeals Zoning
Decision No. 2703-A dated June 13, 1997 (the “Existing 5 BP Zoning Decision”), to
allow the parking requirements for 5 BP to be met by means of parking located in the
garage to be expanded or constructed under the special permit for the Proposed
Project issued under the Proposed Amended GMR District Zoning Provision.
e) All references to the “Special Permit and Other Required Approvals Conditions”
shall be construed as references to issuance by the Board of Appeals of a special
permit under the Proposed Amended GMR District Zoning Provisions to proceed
with the Proposed Project and issuance of by any other public board, committee or
body having jurisdiction or enforcement powers over the Property or Proposed
Project of the Other Required Approvals, all in a manner which does not impose
burdens on the Proposed Project which are adverse to the operational or financial
feasibility of the Proposed Project in the reasonable judgment of BCH, with all appeal
periods having passed, no appeals pending or, if any such Special Permit or Other
Required Approval is appealed (i) in the event the appeal was filed by unrelated third
parties, the same having been finally disposed of favorably to BCH not later than two
(2) years from the date of issuance of the Special Permit or Other Required Approval
which is subject of the appeal, and (ii) in the event the appeal was filed by BCH, the
same having been finally disposed of favorably to the Town.
2.
On or before the earlier of August 31, 2014 or the expiration of thirty (30) days
from the satisfaction of the Town Meeting Approval Conditions, BCH shall make a nonrefundable gift to the Town of $300,000 in accordance with G.L. c. 44 Sec. 53A to be used by
the Town for the demolition of the Hearthstone Plaza Bridge at Route 9 (the “Bridge
Demolition Payment”), provided that the Town Meeting Approval Conditions shall have
occurred. If BCH proceeds with the Proposed Project, but except as provided in Section 4
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below, then the Bridge Demolition Payment shall be deducted from the 1% of hard construction
costs (exclusive of tenant fit-up) due to the Town for the Proposed Project under the applicable
section of the Proposed Amended GMR District Zoning Provisions.
3.
On or before August 31, 2015 or such later date as is provided under Section 4
below, BCH shall make a non- refundable gift to the Town of $750,000 in accordance with G.L.
c. 44 Sec. 53A to be used by the Town for the Gateway East Project (the “Gateway East
Payment”), provided that the Town Meeting Approval Conditions and the Special Permit and
Other Required Approval Conditions shall have occurred. If BCH proceeds with the Proposed
Project, then the Gateway East Payment shall be credited toward the 1% of hard construction
costs due to the Town under the applicable section of the Proposed Amended GMR District
Zoning Provisions.
4.
BCH acknowledges that time is of the essence in making the Gateway East
Payment and that the Property and the Proposed Project are major beneficiaries of the traffic,
access and other improvements contemplated as part of the Gateway East Project. Therefore,
BCH agrees that, upon the satisfaction of the Town Meeting Conditions, BCH shall diligently
pursue the Special Permit and Other Required Approvals for the Proposed Project, with the goal
that the Special Permit and Other Required Approval Conditions will have been met prior to
August 31, 2015.
Notwithstanding the foregoing, (i) in the event that the Town Meeting Approval
Conditions shall have occurred but BCH does not apply for a special permit for the Proposed
Project under the Proposed Amended GMR District Zoning Provisions on or before 120 days
from satisfaction of the Town Meeting Approval Conditions, then the Bridge Demolition
Payment shall not be credited against the 1% of hard construction costs (exclusive of tenant fitup) due to the Town for the Proposed Project under the applicable section of the Proposed
Amended GMR District Zoning Provisions; and (ii) in the event that the Town Meeting
Approval Conditions shall have occurred but BCH does not apply for a special permit for the
Proposed Project under the Proposed Amended GMR District Zoning Provisions on or before
240 days from satisfaction of the Town Meeting Approval Conditions, then the Gateway East
Payment shall be made to the Town on an accelerated basis on the earlier of: (x) the expiration
of 240 days from satisfaction of the Town Meeting Approval Conditions, or (y) August 31, 2015.
Further, in the event that BCH applies for a special permit for the Proposed
Project under the Proposed Amended GMR District Zoning Provisions on or before 240 days
from the satisfaction of the Town Meeting Approval Conditions and thereafter diligently applies
for the Other Required Approvals in the ordinary course (recognizing that some Required
Approvals may not be applied for until subsequent to issuance of the special permit for the
Proposed Project) but the Special Permit and Other Required Approval Conditions have not been
satisfied by August 31, 2015 but are thereafter met, then BCH shall make the Gateway East
Payment to the Town within thirty (30) days of the date of satisfaction of the Special Permit and
Other Required Approval Conditions.
(a) Upon satisfaction of the Town Meeting Approval Conditions, BCH shall
5.
immediately record this Agreement with the Norfolk Registry of Deeds and/or the Norfolk
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Registry District of the Land Court, as appropriate and at its own expense and shall provide
evidence of such recording to Town Counsel.
(b)Upon satisfaction of the Town Meeting Approval Conditions, BCH and the
Town shall execute the Restrictive Covenant and Easement Agreement and BCH shall deliver
the same to the Office of Town Counsel or a mutually agreed upon escrow agent to be held in
escrow pursuant to mutually agreed upon conditions under the provisions of this Agreement (the
“Escrow Agent”). BCH shall not proceed with the application for special permit(s) or any Other
Required Approvals for the Proposed Project, unless and until it has executed and delivered the
Restrictive Covenant and Easement Agreement to the Escrow Agent. BCH agrees that, under no
circumstances, shall it avail itself of the Zoning By-Laws and the Proposed Amended GMR
District Zoning Provisions by proceeding with the construction of the Proposed Project, unless
and until the foregoing provisions are satisfied.
In the event that the Special Permit and Other Required Approvals Condition is
satisfied, BCH shall deliver notice thereof to the Escrow Agent, who shall thereafter immediately
record with the Norfolk Registry of Deeds and the Norfolk Registry District of the Land Court,
as appropriate at the time of recording, the Restrictive Covenant, the Easement Agreement and
the Subordination of the Mortgages by the Mortgagee(s) executing the Joinder attached to this
Agreement, so that the Restrictive Covenant and Easement Agreement shall have record priority
over any recorded financial encumbrance on the Property.
In the event that the Special Permit and Other Required Approvals Conditions are
not satisfied, BCH or the Town may deliver notice thereof to the Escrow Agent, who shall
thereafter immediately return the original copies of the Restrictive Covenant, the Easement
Agreement and any Subordination of Mortgages to BCH and shall simultaneously notify the
Town that such original copies have been returned to BCH.
6.
BCH hereby acknowledges that the following conditions of the special permit for
the Proposed Project and Other Required Approvals shall be acceptable to BCH and shall not be
grounds for objection to the special permit or Other Required Approvals:
(a) inclusion of a provision in the special permit for the Proposed Project to the
effect that the payment of 1% of the hard construction costs (exclusive of tenant fit-up) shall be
first devoted to the Bridge Demolition and/or Gateway East Project, provided that the Bridge
Demolition Payment and the Gateway East Payment may be considered in satisfactionof the 1%
payment requirement, notwithstanding that such payments may have been made prior to the
issuance of the Special Permit;
(b) mitigation payments and obligations consistent with the Mitigation
Obligations set forth in Section 7 below;
(c) inclusion of a condition in the special permit for the Proposed Project that
BCH will not commence demolition of the existing structure at 2 Brookline Place until a
building permit for the garage component of the Proposed Project is issued with evidence
reasonably satisfactory to the Planning Director and Town Counsel, provided on a confidential
basis, that financing is or will be in place for construction of the entire Proposed Project;
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(d) limitation of parking spaces to not less than 683 parking stalls for the Property
and 5 BP, collectively, excluding drop-off and loading zones, together with ability to park 15%
additional number of vehicles through valet or other managed parking, subject to operational
provisions reasonably imposed by the Director of Transportation;
(e) inclusion of a provision in the special permit prohibiting use of the garage for
satellite parking (through use of techniques including preferential parking rates for tenants and
visitors and higher parking rates for parking for non-tenants over a specified number of hours per
day);
(f) to ensure compliance with the Transportation Demand Management Program,
a requirement for traffic monitoring and annual reporting to the Town of Brookline, including
the following features: (i) Not later than thirty (30) days prior to the anticipated issuance of a
building permit for the 2 BP or 1 BP expansion , whichever first occurs, a TDM plan shall be
submitted to the Town, for review and approval by the Director of Transportation/Engineering
and the Planning and Community Development Director (or designee); (ii) In connection with
preparation of the TDM plan, Children’s shall provide information as to its existing policies
relating to employee transportation then in effect, and the mode use resulting from such existing
policies. Any tenant at the Proposed Project which has executed a lease for occupancy of 2 BP
or the 1 BP expansion not later than 120 days prior to the anticipated issuance of a building
permit for the 2 BP or 1 BP expansion , whichever first occurs, shall be requested to provide
such information as to its existing policies relating to employee transportation then in effect in
other locations operated by such tenants, and the mode use resulting from such existing policies
in such other locations; (iii) An annual monitoring and reporting program will commence after
receipt of the final Certificate of Occupancy for the Proposed Project. If the final Certificate of
Occupancy for the Proposed Project is issued between September 1 and February 29, the
monitoring will take place during the months of September or October and a report provided to
the Town no later than November 30. If the final Certificate of Occupancy for the Proposed
Project is issued between March 1 and August 31, monitoring will take place during the months
of April or May and be reported to the Town no later than June 30; (iv) The monitoring program
will be based on traffic counts and employee surveys as to vehicle, transit, pedestrian, and
bicycle usage to the Proposed Project. The monitoring program will provide detailed information
on the travel modes to work and overall transportation characteristics by type of traveler
(employee, visitor, etc.). The survey instrument to be used for mode share monitoring will be
provided to the Director of Transportation/Engineering for approval prior to conducting the
survey. The employee survey (which may be conducted through electronic means) will be sent
out to all employees, with a goal of securing a 60 percent minimum response rate. A
patient/visitor survey shall be conducted during normal business hours, with a goal of securing at
least 200 patient/visitor surveys;
(g) prior to the issuance of a building permit, the Applicant shall provide
evidence to the satisfaction of the Building Commissioner and Director of Planning &
Community Development that each of 2 BP and the 1 BP expansion is a LEED certifiable Silver
Building or higher rating via the provision of a LEED scoring sheet. The construction of such
buildings consistent with these plans shall be confirmed prior to the issuance of a Certificate of
Occupancy for the building lobby of each such building;
8
gsdocs\8006367.15

(h) compliance with the terms of this Agreement, the Restrictive Covenant and
the Easement Agreement; and
(i) inclusion of a provision in the special permit requiring, prior to issuance of a
demolition permit, a final construction management plan that includes protocols to insure
protection of persons in the vicinity of the construction work, including air quality monitoring
during activities involving disturbance of contaminated soils or management of any
contaminated media, such plan to be subject to review and approval by the Health Director and
Director of Engineering.
7.
In the event the Special Permit and Other Required Approvals Conditions are
satisfied and BCH proceeds with the Proposed Project, then BCH agrees to provide the following
public benefits and improvements to mitigate the impacts to the Town and the public from the
Proposed Project which may include, but not necessarily include or be limited to, pedestrian and
bicycle improvements, traffic signal timing and landscaping (the “Mitigation Obligations”):
a)
Payment of the Town’s reasonably incurred out-of-pocket peer review costs and
legal fees not to exceed $150,000 calculated from commencement of review of the
Proposed Project by Town staff and consultants;
b)
Payment to the Town of the greater of: (a) the 1% of hard construction costs
(exclusive of tenant fit-up) due to the Town as provided in the Proposed Amended GMR
District Zoning Provisions, against which shall be credited the Bridge Demolition
Payment and the Gateway East Payment as set forth above, or (b) the aggregate of (i) the
$300,000 Bridge Demolition Payment, (ii) the $750,000 Gateway East Payment, and (iii)
the “Community Benefits Mitigation Payment” (hereinafter defined).
The Community Benefits Mitigation Payment shall be calculated as follows:
(x) $250,000 shall be due to the Town on or before December 31, 2019, and an
additional $200,000 shall be due to the Town on December 31, 2020 if substantial
completion for the Proposed Project is not achieved on or before December 30,
2020, and a final additional $150,000 shall be due to the Town on December 31,
2021 if substantial completion for the Proposed Project is not achieved on or
before December 30, 2021; however, the foregoing dates shall be tolled for any
period during which an appeal by an unrelated third party is pending or any stop
work order is issued by a governmental authority, until final resolution
satisfactory to BCH; and (y) there shall be deducted from the foregoing amount
the reasonable costs of all off-site mitigation measures under this Agreement
except with respect to the Bridge Demolition Payment and Gateway East
Payment, and the Required Approvals, excluding the costs of the improvements
as described below in sub-section c.
The Community Benefits Mitigation Payment shall be paid to the Town in accordance
with G.L. c. 44 Sec. 53A not later than the date of issuance of the certificate of
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occupancy for the 2 Brookline Place component of the Proposed Project, and shall be
earmarked for further improvements related to the Gateway East Project and/or public
benefits and improvements to mitigate the impacts to the Town and the public from the
Proposed Project;
c)
BCH shall provide the following off-site transportation and pedestrian
improvements as may be approved by the Town’s Director of Transportation and
Engineering and/or the Planning Board, each acting in their reasonable discretion:
i.
Pearl Street Reconstruction consisting of improvements to the street
lighting system on the south side of Pearl Street, reconstruction and installation of
pavement and curbing along Pearl Street and landscaping and pedestrian markings and/or
pavers that visually connect the Property to the Brookline Village MBTA station, as
substantially described on Exhibit F at a cost not to exceed $335,000; and
ii.
Avenue;

Installation of an audible traffic signal at Pearl Street and Brookline

d)
To allow current businesses/tenants at 2-4 BP to continue to lease currently-leased
space at the rates being charged by BCH to such tenants for such space and utilities, as of
the date of this Agreement, until construction of the Proposed Project commences;
e)
To the extent permitted by law, BCH shall implement for the benefit of Brookline
residents and in particular residents of the Brookline Housing Authority and Village Way
a “Brookline Residents Permanent Employment Program”, a copy of which is attached
hereto as Exhibit G and incorporated herein. Nothing contained herein shall prevent
BCH from filling job vacancies or newly created positions without compliance with the
foregoing procedures by transfer or promotion from the existing staff of any of BCH’s
affiliates or from a file of qualified applicants maintained by BCH, any of its affiliates or
union referral in accordance with applicable union contracts to which BCH or any of its
affiliates are a party and are applicable to the Property. Further, nothing contained herein
shall be construed to require BCH, any BCH affiliate or any service, maintenance,
security or management agent or independent contractor engaged by BCH (1) to hire any
candidate referred by the Town of Brookline, (2) to hire or train persons that BCH (or
any service, maintenance, security or management agent or independent contractor
engaged by BCH, as the case may be) does not consider qualified based on the standards
BCH or its affiliates applies to all job applicants, or (3) to terminate the employment of
existing workers;
f)
As part of the Proposed Amended GMR District Zoning Provisions’ requirement
to provide landscaped open space, BCH agrees that, so long as the Proposed Project is in
existence and BCH is exercising its rights under the special permit granted for the
Proposed Project, an appropriate portion of the “Landscaped Area” as described in the
Easement Agreement shall be made available for periodic use by the Town for
community events and/or use by the public or BCH for outdoor seating and dining
without payment of a license fee by the Town, but subject to such limitations with regard
to frequency, timing and use as the Town and BCH shall reasonably agree (currently
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contemplated to be approximately 3 or 4 community events annually) and such
reasonable rules and regulations as BCH may impose, from time to time, with the Town
agreeing to bear the responsibility of any clean-up, damage and/or to the extent permitted
by law any liability associated with such use (the “Landscaped Area”);
g)
Accessory to the Landscaped Area, BCH agrees that the Town shall have the right
to utilize a shed or storage area of approximately 400 square feet attached to or integrated
into the garage component of the Proposed Project for the storage of certain recreational
equipment associated with the Town’s use of the Community Event Area, subject to such
limitations with regard to use as the Town and BCH shall reasonably agree and such
reasonable rules and regulations as BCH may impose, from time to time, with the Town
agreeing to bear the responsibility of any clean-up, damage and/or to the extent permitted
by law any liability associated with such use; and
h)
Subject to receiving a license from the Town for entry onto the area between the
Property line and the back of sidewalk along Brookline Avenue and Washington Street
substantially as shown on a conceptual level on the plan attached hereto as Exhibit H and
incorporated herein, BCH shall install and maintain the landscaping as shown on such
plan, with the Town agreeing to the extent permitted by law to bear the responsibility for
any slip and fall or other liability related to such landscaped area, unless caused by the
negligence or intentional act of BCH.
8.

Environmental Matters:

8.1
Children’s 1 BP agrees to indemnify, defend and hold harmless the Town
from and against any and all claims, charges, costs, damages or liabilities resulting from any
construction or excavation work undertaken on 1 BP in connection with the Proposed Project by
Children’s 1 BP or any of Children’s 1 BP’s contractors, Licensed Site Professionals or agents,
but only to the extent that (a) such construction or excavation work exacerbates or exposes
additional persons to the “Previously Reported 1 BP Conditions” (hereinafter defined) or (b) the
claims, charges, costs, damages or liabilities arise as a result of the gross negligence or willful
misconduct of Children’s 1 BP or any of Children’s 1 BP’s contractors, Licensed Site
Professionals or agents. For the purposes of this Agreement, “Previously Reported 1 BP
Conditions” shall mean the presence or release on or before the date hereof of any “Hazardous
Materials” or “Oil” (as such terms are defined in the Massachusetts Contingency Plan or “MCP”
- - 310 CMR 40.0000) on, in, under or migrating from 1 BP, including without limitation
releases reported to the Massachusetts Department of Environmental Protection (“DEP”) and
assigned Release Tracking Numbers 3-25819 and 3-1188 (to the extent RTN 3-1188 relates to 1
BP). The Previously Reported 1 BP Conditions shall not include any Hazardous Materials or Oil
located outside the boundaries of 1 BP (except to the extent such Hazardous Materials or Oil are
migrating from 1 BP).
With respect to the Previously Reported 1 BP Conditions, Children’s 1
8.2
BP, on behalf of itself and its successors (including without limitation, future owners of 1 BP or
any portion of 1 BP) and assigns, agrees to release the Town from all damages, including
property damages, liabilities, obligations, penalties, claims, demands, costs, disbursements, and
expenses (including claims by Children’s 1 BP) for (a) investigation and remediation expenses
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associated with the Previously Reported 1 BP Conditions; and (b) claims by Children’s 1 BP or
any future owner of 1 BP for bodily injury or property damages which may at any time be
incurred by or imposed upon Children’s 1 BP or any future owner of 1 BP or any portion of 1
BP.
8.3
Children’s 2 BP agrees to indemnify, defend and hold harmless the Town
from and against any and all claims, charges, costs, damages or liabilities resulting from any
construction or excavation work undertaken on 2-4 BP in connection with the Proposed Project
by Children’s 1 BP or any of Children’s 2 BP’s contractors, Licensed Site Professionals or
agents, but only to the extent that (a) such construction or excavation work exacerbates or
exposes additional persons to the “Previously Reported 2-4 BP Conditions” (hereinafter defined)
or (b) the claims, charges, costs, damages or liabilities arise as a result of the gross negligence or
willful misconduct of Children’s 2 BP or any of Children’s 2 BP’s contractors, Licensed Site
Professionals or agents. For the purposes of this Agreement, “Previously Reported 2-4 BP
Conditions” shall mean the presence or release on or before the date hereof of any “Hazardous
Materials” or “Oil” (as such terms are defined in the MCP) on, in, under or migrating from 2-4
BP, including without limitation releases reported to DEP and assigned Release Tracking
Numbers 3-25820 and 3-1188 (to the extent RTN 3-1188 relates to 2-4 BP). The Previously
Reported 2-4 BP Conditions shall not include any Hazardous Materials or Oil located outside the
boundaries of 2-4 BP (except to the extent such Hazardous Materials or Oil are migrating from
2-4 BP).
8.4
With respect to the Previously Reported 2-4 BP Conditions, Children’s 2
BP, on behalf of itself and its successors (including without limitation, future owners of 2-4 BP
or any portion of 2-4 BP) and assigns, agrees to release the Town from all damages, including
property damages, liabilities, obligations, penalties, claims, demands, costs, disbursements, and
expenses (including claims by Children’s 2 BP) for (a) investigation and remediation expenses
associated with the Previously Reported 2-4 BP Conditions; and (b) claims by Children’s 2 BP
for bodily injury or property damages which may at any time be incurred by or imposed upon
Children’s 2 BP or any future owner of 2-4 BP or any portion of 2-4 BP.
8.5
Children’s 2 BP shall perform or cause to be performed, at its sole cost
and expense, any investigation, testing, assessment, monitoring, reporting, remediation, clean up,
removal, disposal, excavation, construction, abatement, encapsulation, containment, risk
assessments, or any other response actions (as defined in the MCP) necessary or reasonably
advisable in order to complete the filing of an MCP Permanent Solution Class A-3 Response
Action Outcome (“RAO”) with respect to the Previously Reported 2-4 BP Conditions (or, in the
event certain currently proposed regulations are adopted, a Permanent Solution With
Conditions).
8.6
Children’s 1 BP (with respect to work on 1 BP) and Children’s 2 BP (with
respect to work on 2-4 BP) shall be responsible for performing or causing to be performed, at
their sole cost and expense, all work related to excavating, transporting and disposing of soil
from the Property in connection with the Proposed Project and all related testing, monitoring,
odor control and dewatering activities required on the Property in connection with the Proposed
Project. All excavation and subsurface construction work performed on 1 BP or 2-4 BP in
connection with the Proposed Project shall be performed (and conditions encountered in
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connection with such work shall be addressed) in accordance with the MCP and Release
Abatement Measure plans prepared by a Licensed Site Professional, filed with DEP, and subject
to paragraph 8.11 below, such Release Abatement Measures to include (a) specifications for
health and safety plans, and (b) management procedures for contaminated media that include,
among other details, air quality monitoring in connection with activities involving disturbance of
contaminated soils or management of contaminated media to ensure protection of persons in the
vicinity of the construction work.
8.7
Children’s 1BP (with respect to new buildings to be located on 1 BP, other
than the parking garage) and Children’s 2-4 BP (with respect to new buildings to be located on
2-4 BP) shall: (a) install, as a voluntary precautionary measure, subslab venting systems and
vapor barriers beneath such new buildings in connection with construction of the Proposed
Project, such venting systems to be constructed such that they can be made active if necessary,
(b) cause its Licensed Site Professional to send a letter to the Health Director and Director of
Transportation/Engineering, prior to occupancy of each new building, confirming that such
subslab venting systems and vapor barriers have been installed and are operational, and (c) cause
its Licensed Site Professional to evaluate the performance and effectiveness of the installed
subslab venting systems during normal building use. The Licensed Site Professional’s
evaluation of the performance and effectiveness of the subslab venting systems shall be
addressed in appropriate MCP Submittals (as hereinafter defined). Such submittals shall be
subject to paragraph 8.11 below.
Children’s 1 BP hereby agrees to be responsible for conducting and
8.8
paying for (or causing others to conduct and pay for) any work required to respond to and
comply with any DEP audit regarding, or other subsequent DEP order or notice relating to, the
existing RAO for the Previously Reported 1 BP Conditions, including, without limitation,
preparing regulatory submittals and conducting any additional assessment or response actions
required by DEP in connection with the Previously Reported 1 BP Conditions.
8.9
Children’s 2-4 BP hereby agrees to be responsible for conducting and
paying for (or causing others to conduct and pay for) any work required to respond to and
comply with any DEP audit regarding, or other subsequent DEP order or notice relating to, the
RAO to be filed by Children’s 2-4 BP for the Previously Reported 2-4 BP Conditions, including,
without limitation, preparing regulatory submittals and conducting any additional assessment or
response actions required by DEP in connection with the Previously Reported 2-4 BP
Conditions.
8.10 Children’s 1 BP and Children’s 2 BP are each listed as named insureds on
a certain ten (10) year “Pollution Legal Liability Select” policy issued by AIG on December 19,
2008 (Policy Number 14234561). A written certificate of insurance listing coverages has been
provided to Town Counsel. Upon the issuance of a Permanent Solution Class A-3 RAO (or, in
the event certain currently proposed regulations are adopted, a Permanent Solution With
Conditions) with respect to the Previously Reported 2-4 BP Conditions, Children’s 1 BP and
Children’s 2 BP will each use commercially reasonable efforts to obtain “reopener” coverage
under said policy for response costs arising out of any DEP audit regarding MCP submittals filed
in connection with the RAOs for their respective properties. Children’s 1 BP and Children’s 2
BP shall use commercially reasonable efforts to extend the term of the existing policy until at
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least December 19, 2023 or purchase a new policy providing similar coverage (provided that the
additional premium for any such policy extension or new policy shall not exceed $100,000).
8.11 Children’s 1 BP and Children’s 2 BP (as applicable) hereby agree to
provide to the Town (including its Town Counsel, Health Director and Director of
Transportation/Engineering) drafts of the RAO for 2-4 BP and any and all submittals to be made
to DEP in accordance with the MCP (“MCP Submittals”) with regard to 1 BP and/or 2 BP,
including any draft responses to any audit by DEP, and will reasonably consider and incorporate
any comments made by the Town to same (if the LSP for Children’s 1 BP or Children’s 2 BP, as
the case may be, reasonably deems those comments appropriate). All such MCP Submittals shall
be provided to the Town for review reasonably in advance of any applicable filing deadlines and
the Town shall comment within fifteen (15) business days. In the event of an emergency filing
deadline (e.g., a two hour or 72 hour reporting condition), drafts or copies, as the case may be,
shall be provided as soon as reasonably practicable. Provided, however, the Town shall not have
approval rights over any MCP Submittals. Children’s 1 BP and Children’s 2 BP hereby further
agree to provide to the Town copies of any and all MCP Submittals simultaneously with the
filing thereof with DEP.
8.12 The provisions of this Section 8 shall run with Children’s 1 BP’s and
Children’s 2 BP’s respective interests in the land of the Property, whether in leasehold or in fee,
and shall be binding upon Children’s 1 BP and Children’s 2 BP and their respective successors
and assigns that succeed to the interest of such entity in 1 BP or 2 BP. For the purposes of this
Section 8 (excluding Section 8.2 which shall continue to bind Children’s 1 BP and each of its
successors and assigns), the term “Children’s 1 BP” shall mean Children’s 1 BP, for so long as it
has a ground leasehold or fee ownership interest in 1 BP, and thereafter it shall mean the
successor(s) in title to Children’s 1 BP from time to time with respect thereto, for so long as such
successor(s) shall ground lease or own, as the case may be, 1 BP. For the purposes of this
Section 8 (excluding Section 8.4 which shall continue to bind Children’s 2 BP and each of its
successors and assigns), the term “Children’s 2 BP” shall mean Children’s 2 BP, for so long as it
has a ground leasehold or fee ownership interest in 2-4 BP, and thereafter it shall mean the
successor(s) in title to Children’s 2 BP from time to time with respect thereto, for so long as such
successor(s) shall ground lease or own, as the case may be, 2-4 BP.
9.

Undertakings by the Town:

9.1
On April 8, 2014, the Board of Selectmen voted favorable action on
Articles 15 (Zoning), 17 (Easement), 18 (Restrictive Covenant) and 19 (Release of Escrow and
General Authorization) subject to the terms and conditions of this Agreement and shall convey
its vote and favorable report to the Advisory Committee and in the Combined Reports which
shall be delivered to all Town Meeting Members. The Selectmen shall also, to extent
appropriate, cooperate with BCH and shall encourage other Town Boards to cooperate with BCH
in issuing in a timely and expeditious manner any required permits and approvals for the
Proposed Project. The Selectmen shall support and undertake action necessary to obtain the
approval of the Attorney General of The Commonwealth of Massachusetts of the Proposed
Amended GMR District Zoning Provisions in as expeditious a manner as is feasible, following
the adoption of the Proposed Amended GMR District Zoning Provisions by Town Meeting.
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10.

Miscellaneous:

10.1 If either Party brings a legal action to enforce the provisions hereof, the
prevailing party shall be entitled to recover reasonable attorneys’ fees, as determined by the court
that decides the matter in dispute. However, prior to the initiation of any court proceeding
regarding the terms of this Agreement or performance thereunder, the Town and BCH agree that
such disputes shall first be subject to non-binding mediation, for a period not to exceed ninety
(90) days. Costs of such mediation shall be shared equally by the Parties.
10.2 It is the intent of the Parties that the obligations in this Agreement shall
run with the land comprising the Property and be binding upon and inure to the benefit and
burden of BCH and its heirs, successors and assigns during their respective periods of ownership
of the Property and shall survive any transfer of the Property or any portion thereof. BCH agrees
to provide a copy of this Agreement to any transferee of the Property or any portion thereof.
However, from and after the issuance of a Certificate of Occupancy with respect to any structure
within the Property, such structure and any lot containing only such structure, shall not be
subject to, and shall be released from, any further liability under this Agreement excepting any
continuing obligations under Section 8 above and excepting as otherwise provided in the
Restrictive Covenant or Easement Agreement.
10.3 If BCH fails to deliver the Restrictive Covenant and Easement Agreement
in escrow on or before the date required by this Agreement, the Town shall have the right of
specific performance to compel BCH to fulfill its obligation with respect to the terms of this
Agreement.
10.4 Each of the Parties signing below hereby represents and warrants that it is
authorized to enter into this Agreement and execute the same on behalf of, and to bind legally,
such Party.
10.5 All notices or requests required or permitted hereunder shall be in writing
and addressed, if to the Town as follows:
Board of Selectmen
Town of Brookline
333 Washington Street
Brookline, MA 0 2445
with a copy to:
Joslin Murphy, Town Counsel
Office of Town Counsel
333 Washington Street
Brookline, MA 02445
If to BCH, addressed as follows:
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Boston Children’s Hospital
300 Longwood Avenue
Boston, MA
Attn: Charles Weinstein, Esq.
and
Attn: General Counsel
with a copy to:
Goulston & Storrs, P.C.
400 Atlantic Avenue
Boston, MA 02110
Attn: Marilyn L. Sticklor, Esq.
and
Attn: Darren M. Baird, Esq.
Each of the Parties shall have the right by notice to the other to designate
additional parties to whom copies of notices must be sent, and to designate changes in address.
Any notice shall have been deemed duly given if mailed to such address postage prepaid,
registered or certified mail, return receipt requested, on the date the same is received or when
delivery is refused, or if delivered to such address by hand or by nationally recognized overnight
courier service, fees prepaid, when delivery is received or when delivery is refused, or if
transmitted by facsimile or other electronic means with confirmatory original by one of the other
methods of delivery herein described, on the date so transmitted by facsimile or other electronic
means.
10.6 If and to the extent that either of the Parties is prevented from performing
its obligations hereunder by an event of force majeure, such party shall be excused from
performing hereunder and shall not be liable in damages or otherwise, and the Parties instead
shall negotiate in good faith with respect to appropriate modifications to the terms hereof. For
purposes of this Agreement, the term force majeure shall mean any cause beyond the reasonable
control of the affected party, including without limitation requirement of statute or regulation;
action of any court, regulatory authority, or public authority having jurisdiction; acts of God, fire,
earthquake, floods, explosion, actions of the elements, war, terrorism, riots, mob violence,
inability to procure or a general shortage of labor, equipment, facilities, materials or supplies in
the open market, failure of transportation, strikes, lockouts, actions of labor unions,
condemnation, laws or orders of governmental or military authorities, or any other cause similar
to the foregoing, not within the reasonable control of such party obligated to perform such
obligation. With respect to any particular obligation of BCH only, the term force majeure shall
include the denial of, refusal to grant or appeals of any permit, approval or action of any public
or quasi-public authority, official, agency or subdivision and any litigation brought by a third
party relating to such particular obligation, or any other cause similar to the foregoing, not within
the reasonable control of such party obligated to perform such obligation.
10.7

Failure by BCH to perform any term or provision of this Agreement shall
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not constitute a default under this Agreement unless and until BCH fails to commence to cure,
correct or remedy such failure within thirty (30) days of the receipt of written notice of such
failure from the Town to BCH and thereafter fails to complete such cure, correction or remedy
within sixty (60) days of receipt of such written notice or, with respect to defaults which cannot
reasonably be cured, corrected or remedied within such sixty (60) day period, within such
additional period of time as is reasonably required to remedy such default, provided BCH
exercises due diligence in the remedying of such default and notifies the Town of the steps being
taken to remedy the default.
10.8 The obligations of Children’s 1 BP or Children’s 2 BP do not constitute
the personal obligations of Children’s 1 BP or Children’s 2 BP or of the members, trustees,
partners, directors, officers, or shareholders of Children’s 1 BP or Children’s 2 BP or of any
direct or indirect constituent entity of Children’s 1 BP or Children’s 2 BP or any of its or their
affiliates or agents, and the Town shall not seek recourse against any of the foregoing or any of
their personal assets for satisfaction of any liability with respect to this Agreement or otherwise.
In no event shall Children’s 1 BP or Children’s 2 BP be liable for any incidental, indirect,
punitive or special or consequential damages, but the Town shall have the recourse to injunctive
relief or specific performance to enforce this Agreement in the event of default by Children’s 1
BP or Children’s 2 BP and the right to lien the Property or any improvements to the Property for
amounts due the Town under this Agreement. For the purposes of this Agreement any amounts
due the Town may be considered municipal charges or fees for the purposes of collection.
10.9 Each Party agrees from time to time, upon not less than ten (10) days’
prior written request from the other, to execute and deliver a statement in writing certifying that
this Agreement is in full force and effect (or if there have been any modifications, setting them
forth in reasonable detail), and that there are no uncured defaults of either Party under this
Agreement (or, if not, specifying the respects in which the requesting party is not in compliance
in reasonable detail), in form reasonably acceptable to and which may be relied upon by any
prospective purchaser, tenant, mortgagee or other party having an interest in the Property and
any component of the Proposed Project. With the exception of any provision of Section 8 that
survives this Agreement, upon the full performance by BCH of its obligations hereunder, the
Town, at BCH’s request, shall issue a statement in form appropriate for recording with the
Norfolk County Registry of Deeds and filing with the Norfolk Registry District stating that all of
the terms of this Agreement have been satisfied and that this Agreement is of no further force
and effect.
10.10 Whenever the consent or approval of any party is required under this
Agreement, such consent or approval shall not unreasonably be withheld, delayed or
conditioned. Such approvals shall be deemed given if no written response is received within ten
(10) business days of the request for approval having been so delivered; provided, however, that,
in the event that the Town Administrator or his/her designee provides notice within such ten (10)
business day period that additional time is needed for the Town to provide such written response
not to exceed twenty (20) additional business days, the requested approval shall not be deemed
given if a written response is received as soon as practicable but not later than the expiration of
the time specified in such notice.
10.11 This Agreement shall be deemed to have been executed within the
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Commonwealth of Massachusetts and the rights and obligations of the Parties shall be governed
by Massachusetts law. Any action to enforce the terms of this Agreement shall be brought in
Norfolk County Superior Court.
10.12 If any provision of this Agreement or the application of such provision to
any person or circumstances shall be determined to be invalid or unenforceable, the remaining
provisions of this Agreement or the application of the provision to persons or circumstances
other than those to which it is held invalid or unenforceable shall not be affected and shall be
valid and enforceable to the fullest extent.
10.13 Upon execution and recording of this Agreement and upon the vote of
Board of Selectmen authorizing the termination of the Prior Agreements, this Agreement shall
replace the Prior Agreements and the Town and BCH each hereby agree that the Prior
Agreements, shall be deemed terminated and without further force or effect and the parties shall
cause Marsh, Moriarty, Ontell & Golder, PC, to return the original signature pages to such
documents to the parties that executed the same.
10.14 This Agreement sets forth the entire agreement of the Parties with respect
to the subject matter thereto. The failure of any party to strictly enforce the provisions hereof
shall not be construed as a waiver of any obligation hereunder. This Agreement may be
modified only in a written instrument signed by the Selectmen and BCH. The Parties do not
intend for any third party to be benefited hereby.
10.15 BCH hereby agrees and acknowledges that before it commences the
construction of the Proposed Project, it shall either (a) acquire the fee simple interest in and to
the Property from the current owners thereof; or (b) obtain a written consent and
acknowledgement from the owner of each of the 1 BP Parcel and the 2-4 BP Parcel, binding the
fee simple interest in and to each of the parcels to the provisions of this Agreement in the event
that the ground lease associated with either Parcel is terminated, provided, however, in the
instance of a consent under clause (b) above, that the owner of the property, if such entity is not
an affiliate of BCH, shall have no liability, either direct or indirect, with regard to the covenants,
agreements, obligations and liabilities contained herein.
10.16 Except as provided in Article 8, this Agreement shall terminate ten (10)
years after the date hereof.
[Remainder of Page Intentionally Left Blank.]
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JOINDER
The undersigned _______________ (the “Lender”) is the holder of that certain Mortgage
and Security Agreement from _____________, dated _________, and recorded with the Norfolk
County Registry of Deeds in Book _____, Page _____ (the “Mortgage”) encumbering certain
property including a portion of the Property described in the Restrictive Covenant (the
“Restrictive Covenant”) attached as Exhibit D and in the Easement Agreement (the “Easement
Agreement”) attached as Exhibit E to the Agreement (the “Agreement”) to which this Joinder
is attached.
The Lender hereby acknowledges that, upon satisfaction of the conditions set forth in
Section ___ of the Agreement, that the Lender will subordinate the Mortgage to the provisions of
the Restrictive Covenant and the Easement Agreement, so that, in the event the property
encumbered by the Mortgage is acquired by the Mortgagee, its successors and/or assigns,
whether by foreclosure or deed in lieu of foreclosure, title thereto shall be and remain subject to
Restrictive Covenant and Easement Agreement.
_________________________
(MORTGAGEE)
By:______________________________
Name:
Title:
Date:
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